
In re: 

TJN, Inc., 
\ 

TJN, Inc., 

Superior Container 

THE UNITED STATES BANKRUPTCY COURT 
DISTRICT OF SOUTH CAROLINA 

96JuL 16 AH/@ 09 
) U S .  04); -;nUp lC  

1 D'S "lr' OF SO() FH  CAR^^,^^ Case No. 94-73386-W 

) 
Debtor, 1 JUDGMENT 

1 a p T E e ,  d 3 ..-.. ? ~ p  - . . 
1 Chapter 1 1 

Plaintiff, 1 JUL lr6 1996 
1 q I, ..yl09-U 

Corporation ) V. A. C. 
and Cal Western, Inc., 1 

Defendants. ) 

Based upon the Findings of Fact and Conclusions as recited in the attached Order of the 

Court, the Motion to Dismiss filed by Cal Western is denied. 





IN RE: 

I 

TJN, Inc., 

IN THE UNITED STATES BANKRUPTCY COURT 96 
FOR THE DISTRICT OF SOUTH 

1 
BK NO. 94-73386-W 

1 q(, -p(o P -w 
Debtor, ) Adv. Proceeding NO: .- . 

TJN, Inc., 
1 
1 

Plaintiff, 
1 
1 
1 

VS . 1 
1 

Superior Container Corporation ) 
and Cal Western, Inc., 1 

1 
Defendants. ) 

ORDER 

This matter comes before me as a result of a Motion to 

Dismiss (the I1MotionM) filed by the Defendant, Cal Western, Inc. 

(I1Cal Westw), seeking to dismiss the Complaint filed by the 

Plaintif f, TJN, Inc. ("TJNIg) . Cal West asserts that the Complaint 

should be dismissed pursuant to Fed.R.Civ.P. 12(b)(6), in that it 

fails to state a cause of action. It alleges that the guaranty 

between the parties requires TJN to pursue collection against 

Superior; obtain judgment against Superior and execute that 

judgment by pursuing sale of its collateral and any other assets of 

Superior, before TJN can proceed against Cal West for collection of 

any remaining balance. 

The Motion was heard on July' 8, 1996. Based upon the 

allegations in the pleadings and the matters presented to the court 

at the hearing, the court announced at the hearing that the Motion 

would be denied. 



FINDINGS OF FACT 

In evaluating a Motion to Dismiss pursuant to 

Fed.R.Civ.P. 12(b) ( 6 ) ,  the court should accept as true all well- 

, pleaded allegations in the Complaint, including all reasonable 

inferences that may be drawn from them, in the light most favorable 

to the plaintiff. In re Pointer, 165 B.R. 797 (Bankr. D.Md. 1994) . 
Therefore, for purposes of evaluating the Motion to Dismiss only, 

the court makes the following findings of fact: 

1. TJN is a debtor in the United States Bankruptcy Court 

for the District of South Carolina as a result of an involuntary 

petition filed by creditors, to which the debtor consented, on 

September 19, 1994. 

2. On December 15, 1994, this court entered an order 

authorizing the sale of certain equipment (the llEquipmentll) to 

Superior Container Corporation ("Superioru). This sale was 

financed by TJN (the llLoanll) and various loan documents were 

executed by Superior, including a note and a security agreement. 

3 .  Repayment of the Loan was guaranteed by Cal West, a 

copy of which guaranty is attached hereto (the "Guarantyw). 

4. The Loan is in default and demand for payment has 

been made against Superior. Superior has not made any payments on 

the Loan since August, 1995. 

5 .  TJN has filed suit against Superior for a declaratory 

judgment, monetary damages and foreclosure of its security 

interest. In the same complaint, it also seeks a monetary judgment 

against Cal West. 



CONCLUSIONS OF LAW 

The issue before the court is whether TJN is legally 

required to proceed against Superior and the ~quipment before it 

can proceed against Cal West on the Guaranty. In order to meet its 

burden of proof pursuant to Fed.R.Civ.P. 12 (b) (6) , Cal West must 

show that TJN can prove no set of facts which would -allow .it to 

prevail in the litigation. Revene v. Charles Countv Comm'rs, 882 

F.2d 870 (4th Cir. 1989). 

Although a number of cases have been cited by both TJN 

and Cal West, the court has been unable to determine that the 

language in the Guaranty is identical to the language of the 

guarantees examined in any of the cases cited by either party. 

While the precedents provided by the parties provide direction, 

they are not completely determinative on this question. The court 

must determine for itself whether the language in the Guaranty 

clearly prohibits TJN from filing suit against the guarantor and 

the obligor simultaneously. 

As a contractual agreement between two parties, the 

enforcement of a Guaranty will be determined by the language in the 

document itself. 

A guaranty is a contract and is to be construed by the 
principles governing contracts. The construction of a 
guaranty calls for a reasonable interpretation of the 
language used in the instrument, and a court has the duty 
to ascertain the intention of the parties at the time the 
contract was made. Bruce v. Blalock, 127 S.E. 2d 439, 241 
S.C. 155 (1962) . The intention' of the parties as 
expressed in the guaranty should guide the court. McGee 
v. F. W. Poe M ~ U .  co. ,  180 S.E. 48, 176 S.C. 288 (1935). 

Peo~les v. Myrtle Beach Retirement Group, 387 S.E. 672, 300 S.C. 
277 (1989). 



Cal West argues that the Guaranty is clearly and 

unambiguously one of collection, and that a guaranty of collection 

requires pursuit of the primary obligor prior to suit ag~inst the 

guarantor. The Guaranty does state that it is a guaranty of 

collection, but other language in the Guaranty appears to 

contradict this statement. 

Examples of ambiguity in the contract lead to a question 

of fact which cannot be resolved in a Motion to Dismiss. The 

Guaranty states that it is absolute, but also that it is a Guaranty 

of collection. Further, as a condition precedent to pursuing Cal 

West, the Guaranty requires that TJN take Itappropriate stepsw 

against Superior and Cal West, but it does not define what is meant 

by appropriate steps. It also indicates that such appropriate 

steps must be taken prior to requiring payment from Cal West, not 

prior to collection. 

TJN asserts that it has done everything required by the 

Guaranty, and that the court will have to interpret the intentions 

of the parties in order to determine what the language in the 

Guaranty means. This court agrees that a Motion to Dismiss is 

inappropriate where a genuine question of fact exists which, if 

decided for the plaintiff, would allow the plaintiff to prevail in 

the litigation. 

When a guaranty does not specifically identify a 

condition precedent which must be met, it. is improper for the court 

to impose such a condition. Tri-South v. Fountain, 221 S.E. 2d 861, 

266 SC 141 (1976) (over-ruled on other grounds) . Further, the mere 



existence of an unspecified condition precedent does not require 

specific collection activities by the creditor. Conditions in 

guaranties may require nothing more than a default by the obligor 

or demand upon the obligor without payment. Without specific 

terms, it is impossible to determine, as a matter of law, exactly 

what steps are required by the Guaranty. 

When a conditional contract is not specific in its 
details, the liability of the guarantor has been held to 
be conditioned upon the exercise of diligence by the 
creditor to promote payment by the debtor. Reasonable 
diligence requires that the creditor demand payment from 
the debtor and give notice of default to the guarantor; 
and if the creditor fails to do so, he may be barred from 
recovery. 

38 Am Jur 2d 1114, 5108. 

Moreover, in South Carolina, ambiguity is generally 

construed against the guarantor. It. . .a guarantor cannot claim only 
conditional responsibility from ambiguous language, as such 

language is usually construed most strongly against the guarantor.I1 

McGee v. F.W. Poe Mfq. Co., 180 S.E. 48, 50, 176 SC 288 (1935). 

As noted hereinabove, in considering a Motion to Dismiss, 

the motion can be granted only if "it appears beyond doubt that the 

plaintiff can prove no set of facts to support its  allegation^.^^ 

Revene v. Charles County Comm'rs, 882 F.2d 870, 872 (4th Cir. 

1989). The allegations in the Complaint must be construed 

favorably to the pleader. 

. . .when a federal court reviews the sufficiency of a 
complaint, before the reception of any evidence either by 
affidavit or admissions, its task is necessarily a 
limited one. The issue is not whether a plaintiff will 
ultimately prevail but whether the claimant is entitled 
to offer evidence to support the claims. Indeed it may 
appear on the face of the pleadings that a recovery is 



very remote and unlikely but that is not the test. 
Moreover, it is well established that, in passing on a 
motion to dismiss.. . for failure to state a cause of 
action, the allegations of the complaint should be 
construed favorably to the pleader. 

Scheuer v. Rhodes. 416 U.S. 232, 236, 94 S.Ct. 1683, 1686, 40 
t L.Ed.2d 90 (1974). 

In this case, the ambiguity in the Guaranty makes a 

successful Motion to Dismiss impossible. If the court assumes, 

solely for purposes of its consideration of the Motion, that the 

allegations in the Complaint are true, then it must assume that the 

ambiguity in the Guaranty will be construed in favor of TJN, and 

therefore that the actions taken by TJN are sufficient to comply 

with the requirements of the Guaranty. 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that the 

~otion to Dismiss is hereby denied. 
'P- 

DONE AND ORDERED on this the I\(- day of July, 1996, at 

Columbia, South Carolina. 

T H E ~ ~ O R A B L E  JOHN E. WAITES 



December 14, 1994 

~ 4 :  COYSIDER.\TION, that Tn, Inc. 3 dcl:it>r in poss&on in the Cnited States 
~ u l h p t c ;  C o w  for the Distlict of South Carolina llai6,1 callc~ "Scllc;.') his he~errith !oasd 
pu;rttax nmnq to Superior Con~ainci Corporatiol; 41 Iowa Cor,u~a:it>n (herein calied 

1 

"Debtorw), in c o ~ c c t i o n  with Debtor's purchase fi01i1 Seller of c c l ~ a i ! ~  cqu;!)tlv!lt pursuant 10 a 
Purchav -4grernent of even date herewith, :he til;Ja iy :~cd,  h collridcrd~ion d l h e  i ~ ~ m ' s e s  and 
other good and valuable consideratioil. he rby  a b w ~ l ~ i c l j  gud~.ai~lccr ts TIN, ![;c coll~!io~.  of 
ay and dl injebttdr?esr, liability or o$!iga!ion se! bn!. in [lie h r c h d \ e  Agrezc~nlt md tlx 
palj l iswrj  xote  made pursuant to Parag1a;)h 8 ;tlll:e ? ~ ~ h s u  ..\yieewnt (Se!.c-in calW 
" ~ , j e ~ t ~ j r l e ~ ' ) ,  due and otvi~lg from the D & i ~ i ,  i i ~  ~c'ieS$t);T 3$5igns. (O TIN, lnc., in the 
even Seller's default on the I~ldebtedtlcss, Ori :he ..ilndiiiirn 1h31 the t inde i  rhall take 

steps to rec~wer  the bdebtedncsr fiv~:\ thr Debtor scd tile r o ' J a ~ a d  of the Debtor 
hfari: requiring payment of an) pan of rite Indrbied,~esi by lllo ulde;na\rd pursuant herclo. 

nc indebtedness of the undersigned e\idt;!cruf hy ihij S u h ~ r  dii:acd G;laranty shall be 
junior alJ subordinate to the al: othei liab;litit5 zr?d d:bt~ of 11lr uodcriieed. \i hetha outstar~ding 
at the date o f t ~ s  Subordinated C;~taiant)- GI. incuned 3 k r  tlis ddR. (euzey,t;c?r on!\; tila[ 
i ! ; d t b o b j  the un_dzrs;=e?J~c?.it; $ft;iiaitr, olficcrs, Cir~c.ors or stlareh~l&ys-gft!i~ 
I l n d ~ r ~ i ~ ~ d .  - \.rerealter the "Insider Drbl.3, but pri,lr to d:e i)ib\is!t?t~ of for,nal notice of 
sr&lcanenl of this &aiar~[j against the u~drisiglcd S ~ c h  ;nJchcdlwsb i$  it:rci11,2her rrlfsrrcd 
ti, a j  the Strior Debt. The Senior Debt, uktlla. icc;l:ed 01 dr~t:~l.td s11dI bc paid in full before 
an). pa)menr on account cf the Indehted~icss t t r t  T-!, L ~ c  i, ;rlaMz \a ~ o l l ~ i ,  lionl Debtor. In 
tlie e,mt of insolvent-)., barihruptc), LiqiiidaGori is[ o t ; ; ~ ~  sirnildl ptiXeedngs rel31i\.r to the 
ul~det.sign~d or its propeny, t h c ~  ail of the Ecnio: D c h  <!:a11 b~ Etsi paid ic fi~il, ar such paj-lwnt 
didti 1:ai.e been provided for before any p a ) ~ ! ~ ~ i  JII ii~;~.l\: of ihtt LnJebtdnsc,s is made ptirsujnt 
to this Guaranty. 

'Jhe undersigned agrees to p3y till Costs;, t \ r p ~ ~ . i e ~  3trd a t t ~ ~ r n c ) ~ '  fcrt~ paid or incu~~ed by 
TN, b c .  in ecdeavoring to collea such IndrbicJr~css, :~r any part thereof, and in e n f o r c i n g  [!is 
Subordinated Guaranty, on the c o n d i t i o n s  r=t hnh r ~ ) r  p?r>nmt of tl:e :~~deb(e&less. 

The undersigned waives prexntrdent, delnarld, prnicst, n@:ice ;o tlic r,r,denignsd md all 
other p r j o n j  of proten and dishonor as to eaih oral; itell15 cf bdebtcJnejs and the ~~Ualeral  
[ l iado,  waives notice of the acceptance Irerzaf by T-Y, iw 911d d t h e  cr=ction and existens* of 
said !ndebtedncss;, and agrees that this shdl be 3 son~:l~lring absoh~~c sub3rd;n3tsd yaranty of 
collalioa and shdl be in force znd be bindink u p n  ilie ~!ndersiga~d ,:nlil the Indebtedness is hlly 
paid or this guaranty is revoked. 

If:his guaranty be executed by more [ h ~ n  OI;C :igncr. A! a;rei.lllel;:s alld pronlisrs hereill 
shall k construed to bz and are hereby declared tc k joint ad jevdal i r l  tach and every 

EXHl8lT A 
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i3 
pnicidar and shall be fully binditig upon alld afistablc ?jai:la 61% 9 . any or all of such d a e n  
md neither the death, release of or rev0~3tbli by uilc O i  zwrt idnccs dlall a k l  or rclczse the 
liability of any other signer, either as to Xrtdcbtdnsss tlwn suiuin;: or ;t!ercatlsr incurred. 

The undersigned lniiy revoke this guwait) k) ~cr.li!en 113tiic deliraed or lnailed by 
:zgistcred mail by the u~~dt;.rsi$ned to TIS, IIY but 5ucli rS\.i<atl(>at ~ 1 1 ~ 1 1  :lot ;LJrect 01.  release the 
I i d ~ i l i t ) .  of [he undr.r;igned for the rllen existing I~~J~! \~zd:~css ,  or art: rsne\\3ls iheresf, theret~fore 
L\I \hsrede i  made and, if there be more than one \igrIcr qwr, !he s!ara~lly, wch rerocation shall 
k efftstitie only as to !he one so revoking. 

@jarant); ud mery pan thereof dra!l hz l.inJitld upor, i :~tt  ~~nderigned and upon the 
successors and assigns of ihe undersigned, and chdl iriu10c to tI~ti herielit of TJX, Inc., its 
successors and assigns. 

CAL U'ESTERV. IIVC. 
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