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Based upon the Findings of Fact and Conclusions of Law in the attached order of
the Court, Debtors’ Motion to Extend Stay is denied.
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IN THE UNITED STATES BANKRUPTCY COURT FILED
FOR THE DISTRICT OF SOUTH CAROLINA A_Oclock &___min_ M

. INRE: : | C/A No. 06-00119-TW FEB 15 200
.Bért_ha Lee Cartledge and =~ Chapter 13 - United Statea Baniqupty coury
" Searles Cartledge, o Gokumbia, Seuth Carokina (26)
Foar - oRDER .
Debtor.

This matter comes before the Court upon a Motion to Extend Stay (“Motion”) that was

filed by Bertha Lee Cartledge and Searles Cartledge (“Debtors”) pursuant to 11 U.S.C. §
362(c)3)(B) on February 10, 2006." The Motion and Notice of Hearing? on the Motion were

served on all creditors, but no creditors have filed an objection at '.this time. The Chapter 13
Tmstee filed a response to the Motion. . | |

Debtors were debtors in a previous bankruptcy case (C/A No. 05-07709-jw) that was-
- pendmg within the one (1) year period preceding the filing of this case. Debtors were
reprcsented by their current counsel in the their previous case. It appears from the Motion that
their previous case was dismissed for éounsel‘s failure to prov1de documents to the correct
Chapter 13 Trustee. Therefore, puisuant to § 362(c)(3)(A),’ sinég 'D'ebtors filed their caseon S
| Janua.ry "11, 2006, the automatic stay provided by § 362(a) was schedulea to terminate on
February 10, 2006. |

! Hereinafter internal references to the Bankruptcy Code (11 U.S.C. § 101 et. seq.), as amended by the Bankruptcy
Abuse Prevention and Consumer Protection Act of 2005, shall be made by section: number only.
_ 2 The Notice is deficient in numerous respects. It provides for passive notice, identifies the Motion as an Objection

" fo claim, and gives the incorrect number of days to respond to the Motion. _ i

3 Section 362(0)(3)(A) of the Bankruptcy Code provides as follows:

g  {IIf a single or joint case is filed by or against debtor who is an
individual in a case under chapter 7, 11, or 13, and it a single or joint case of the
debtor was pending within the preceding 1-year period but was dismissed, other
than a case refilled under a chapter other than chapter 7 afier a dismissal under
section 707(b)- .

the stay under subsection (a) with respect to any action taken with
respect to a debt or property securing such debt or with respecttoanylease shall
terminate on the 30th day after the filing of the later case...



'Debtors moved to-extend the automatic stay on the date that the stay expired. Alfhbugh,
Debtors_' appear to have grounds to extend_ the stay under previous | precedent, Section
362(c)(3)(B) does not provide the Court with any authority to extend the stay after the stay is
telmmated under § 362(cX3)(A) if a hearing is not conducted before the expiration of thestay
11 USC§ 362(c)(3)(B), Inre Wells, C/A No. 05-45311-W, sﬁp op. at 2 (Bankr, D.S.C_."_-Ja_n; .3,
2006) (extending the automatic stay when debtor’s failui'e to subﬁxit documents in prevmuscase
was attributable to the negligence of counsel and debtor demonstrated by a preponderance of
evidence that she filed the current case in good faith). |

In thls case, Debtors failed to adhere to this Court’s local rules concermng motmns to |
' eand thc automatic stay. . See SC LBR 4001- 1(b) m Ncitably, Debtors failed to- file theu'-
Motion with thmr bankruptcy petition and they also failed to schedule the hearing on the Motmn
onadatcthatprecededthetermmatlonofﬂwstay |
In vmlatlon of the Court’s local rules, Debtors filed thexr Motion on the 30th day after .
‘ﬂhng thelr ban]miptcy pctmon See SC LBR 4001-1(b)(2) (“[a]ll motions ﬁled by the debtor
pursuant to 11 U S.C. § 362(c)(3) must be fled with the pet gg_rg ’) (emphasm added) The
local rules are designed to provide adequate notice and due process to parties affected by the
ex,tenmon of the stay. Failing to file a timely motion to extend stay or properly notice or -
'schedule it may impact the due process rights of those parties affected by the motion and their
| opporttmn'y to object and be heard. - |
| _8C LBR 4001-1(b)(1) exphcltly provides that “[m]otlons pursuant to § 362(c)(3) shall be -
schedulcd to be heard pr:or to the explrat:on of thirty (30) days following the filing of the case.”
(cmphams added). This prov1s1on mirrors the requirement of § 362(c)(3)(B) in that it requires a
heaﬁ;zg'oﬁ._thc Motion within the 30 days following the peition date. Furthermore, SC LBR



4001- l(b)(l)(F) states that “[flailure to properly select a hearing date, or selectidn of a hearing

" date that is more than 30 days following the ﬁhng of the casc pursuant to 11 U.S C § 362(c)3),

| may be conmdered a waiver.”

- Since debtors bear a high burden of proof in rebuttmg the presumption that their case was
filed with a lack of good faith, the local rules concerning the scheduling of motions to extend
© stay ‘hearings are designed to ensure that there is sufficient time to carefully examine the

| _evidence presented, and issue a written,' ofder. Faiture to propeﬂy schedule a hearmg on Qmotion
to extend stay undemmes the Court;s efforts to carefully consider the totality of circumnstances
| of a given debtor’s case, and prevents mterested parties from having sufficient time to prepare
| _. “ for the issues raised by the Motion. |
o In this case, Debtors® selection of a March 23, 2006 hearing date whlch is after the
termination of the automatic stay, fails to satisfy the reqmrements-of the Bankruptcy Code.
o Fmthermore, Debtors missed their opportunity to extend the.stay because they werer unable to
: schedule a he&rmg before the tennmatwn of the stay. The Court cannot- extend the automatic
stay because there has not been a hearmg on Debtors’ Motion befere the expiratmn of the stay '
11 US.C. § 362(c)3XB). Accordingly, in light of Debtors’ failure to comply with the clear
- provisions of § 362(c)(3)(B) and this Court’s local rules, Debtors® Motion is denied. See In re
 Glaver, C/A No. 05-45233-B, slip op. at 2 (Bankr. D.S.C. Jan. 6, 2006) (citing 11 USC. §
i "362(0)_(3)(3') and denying a motion to extend stay becaﬁse the hearing date s¢hedﬁled for the

motion was after the expiration of the automatic stay).
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AND IT IS SO ORDERED.

FEB 1 6 2006
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