
IN RE: 

IN THE UNITED STATES BANKRUPTCY 

FOR THE DISTRICT OF SOUTH CARCI 

ENTERED I 
Nancyann Camacho, JAN 1 41 2006 

CIA Nc 

C 

This matter comes before the Court upon the Conf 

Chapter 13 Plan filed by Nancyann Camacho ("Debtor") 

Finance's ("Creditor") Objection to Confirmation. 

Creditor holds a second mortgage on real property 

residence. The second mortgage secures payment on a note wi 

$38,288.53. In her motion to value and Chapter 13 plan, Debto 

first mortgage on her real property exceeds the property's ma 

Therefore, Debtor, in reliance on 1 1 U.S.C. 5 1322(b)(2), concl 

strip off Creditor's mortgage as a secured claim and treat the ii 

Creditor contends that the value of Debtor's residence is $1 18,( 

concludes that Debtor is not entitled to strip off Creditor's $3$ 

because it is partially secured by the existing equity in Debtor's 

In support of her position, Debtor submitted into evide 

Creditor, a Uniform Residential Appraisal Report dated Oc 

produced by Shumate Appraisal Services (the "Shumate A 

Appraisal included pictures of damage to Debtor's residence an 

on Debtor's real property, and determines the value of Del: 

$70,000.00. 
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Debtor also provided the testimony of Dennis R. Shw 

executed the appraisal of Debtor's residence. By comparing 

properties that were of similar l~ca t ion ,~  size, age, and condit 

Mr. Shumate concluded that Debtor's residence and land is 

Shumate also notes that a large majority of Debtor's 6.35 i 

situated in a flood zone; and thus, the use of a large portior 

limited. 

In order to establish that Debtor's property is worth morc 

of the first mortgage on Debtor's real property, Creditor pr 

Jeffrey Allen Williams, an employee of Creditor who was fan 

Mr. Williams testified that when Debtor applied for financing fi 

was performed on Debtor's real property. Creditor also offerec 

that was made in November 2002 (the "2002 Appraisal"). 

Debtor objected to Mr. Williams' reference to the valuai 

Appraisal and the entry of the 2002 Appraisal into evidence be( 

an expert at appraising property. Furthermore, Debtor noted tha 

appraiser that created the 2002 Appraisal denied her the opport~ 

appraiser and the findings contained in the 2002 Appraisal. 

In response to Debtor's objection, Creditor asserted tha 

the information therein may be admitted into evidence pursus 

1 

The Court notes that Mr. Shumate is certified residential real estate a 
years of experience, operates his own appraisal company in Columbia, Sout 
experience in valuing residential properties in the county where Debtor's resij 
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The three properties selected by Mr. Shumate were located within si 

late,' the appraiser who 

the sales price of three 
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Federal Rules of Evidence because the appraisal is a regularly kept business record of 

Creditor. However, in light of the nature of Debtor's objectiob, Creditor's reliance on 

Rule 803(6) for the admissibility of the 2002 Appraisal is displaced. See Forward 

Communications Cog. v. United States, 608 F.2d 485, 510 (qt. Cl. 1979) (noting that 

nothing in Rule 803 prohibits certain documents from being excluded by some rule other 

than Rule 802's prohibition of hearsay). ~ 
Debtor objects to Mr. Williams' testimony as to the value of Debtor's property 

and the admission of the 2002 Appraisal on the grounds that Mr. Williams is not 

qualified to provide a sufficient foundation for the entry of bhe 2002 Appraisal into 

evidence because he is not an expert in field of real proper$ appraisal. Moreover, 

Debtor points out the fact that Creditor did not make the prepdeer of the 2002 Appraisal 

available at the hearing. Therefore, Debtor bases her objection on Rule 702 of Federal 

Rules of Evidence. 1 

Rule 702 of the Federal Rules of Evidence provides as follows: 

If scientific, technical, 
assist the trier of fact 
determine a fact in issue, a witness 
by knowledge skill, experience, 
testify thereto in the form of an 
the testimony is based upon 
testimony is the product of 
and (3) the witness has 
reliably to the facts of the case. 

Fed. R. Evid. 702 (emphasis added). 1 
In this case, Creditor presented no evidence establishing Mr. Williams as an 

expert in the field of appraising real property. ~urthermore(, Creditor presented no 

evidence identifying the preparer of the appraisal as someonk qualified to render an 



opinion as the value of the Debtor's real prope gly, in the absence of 

Creditor's appraiser and any evidentiary fou shing the appraiser's 

qualifications and valuation methodologies, th a1 and Mr. Williams' 

reference to it for the purposes of valuing De e inadmissible3 expert 

testimony with respect to the valuation erty. See Forward 

Communications Corp., 608 F.2d at 511 ( praisal reports were 

inadmissible expert testimony with respect to property because the 

preparer of an appraisal did not appear and no ect to the preparer's 

identity or qualifications was provided). See . 01-2305-W, 2001 

WL 1804187 at *1 n.1 (Bank. D.S.C. June 1 btor's objection to 

introduction of appraisal into evidence abse 

Roberts, 210 B.R. 325, 329 (Bankr. 

inadmissible hearsay where preparer o sent for cross- 

examination); Briarbrook Development C 

Mo. 1981) (concluding that witness testi 

inadmissible hearsay because witness h 

relied upon valuation provided in appr 
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state or support expert opinions are no 

court to testify as to his qualifications pursuant to Rule 702 andto be cross-examined on 

the facts underlying his opinion under Rule 705"). ~ 
Debtor testified that Creditor initially procured an apprais 1 that did not value Debtor's 

property at an amount sufficient to extend a second mortgage to Debtor. Howe er, the 2002 Appraisal was the 
product of Creditor efforts to find an appraiser that would value Debtor's pro erty at an amount sufficient to 
provide grounds to extend Debtor additional financing. 1 



Despite the exclusion of the 2002 Appraisal and h r .  Williams' testimony 

concerning that value of Debtor's property, the Court notes Debtor acknowledged 

that Creditor procured an appraisal that valued her real at $118,000.00. 

Nevertheless, since Debtor could not identify the appraisal and testified that she never 

reviewed it, Debtor's testimony does not provide a sufficient evidentiay foundation for 

the entry of the 2002 Appraisal into evidence. At best, D testimony simply 

establishes that her property was once valued at $1 18,000.00 she applied for 

financing from Creditor in 2002. Thus, the Court shall 18,000.00 value 

noted by Debtor against the detailed testimony provided by ~eb to r ' s  appraiser. 

Weighing the evidence before the Court and it is Debtor's burden 

of proof to (1) establish value for purposes of mortgage and (2) 

meet the requirements of confirmation In re Jurisin, CIA 

No. 05-06215-JW, slip op. at 3 Court finds that 

Debtor's home is worth less than the first mortgage on the pr perty. Accordingly, the 

second mortgage held by Creditor may be valued at zero. See In re Bohland, CIA No. 

03-12422, slip op. at 2 (Bankr. D.S.C. Dec. 11,2003) (finding t I at the debtors' home was 

worth less than the first mortgage on the property and noting t$t creditor failed to offer 

any other appraisal or expert testimony to dispute an appraisal debtors submitted into 

evidence). Therefore, Creditor's Objection to Confirmation, includes an objection 

to Debtor's motion to value, is overruled, and a separate order addressing confirmation of 

the plan shall be entered by the Court. 1 
AND IT IS SO ORDERED. 1 .  

mW& 
STATES BANKRUPTCY JUDGE 


