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UNITED STATESBANKRUPTCY COURT AUG O 2 2005
FOR THE DISTRICT OF SOUTH CAROLINA United States Bankruptey Court
_Columbia. South Carolina (1 t}
IN RE: E T Y [*A&XA No. 04-08574-W
. ER E LJ
Ellison Brunson and Deborah L. Brunson, 602 2005 ORDER
Debtors: P E.\R Chapter 13

THISMATTER comes beforethe Court uponaMotionto.Reconsider (the"Motion™) filed
by Ellison and Deborah Brunson (the" Debtors™) which seeksto set aside an Order entered on June
30,2005. The Order disallowed alatefiled claimfiled by Pee Dee Community AA (*'Pee Deg'" or
the" Creditor') but found the indebtednessclaimed thereon to be nondischargeable.

It is undisputed that Debtors did not provide a correct address for purposes of providing
noticeto Pee Dee of the bankruptcy filing, and asaresult Pee Dee did not file its proof of claimin
atimely fashion. The Chapter 13 Trustee objected to the allowanceof the late claim on March 22,
2005, and a hearing was held on May 19,2005. The Creditor appeared at the May 19,2005 hearing
but Debtorsdid not.

PeeDee's claimintheamount of $6,102.00, if allowed under the plan confirmedon February
22,2005, would be paid a 1% dividend, or approximately $61.02. Therecord of the case indicates
that the same incorrect address was used for service of the Notice of Confirmation and Amended
Plan filed by Debtorson October 19,2004, which was confirmed on February 22,2005.

This Court has previously held that proofsof claimsfiled latein a Chapter 13 case may not
be allowed pursuantto 11 U.S.C. § 502(b)(9)' and Federal Rulesof Bankruptcy Procedure3002(c)
and 9006(b)(3) (except in afew specifically enumerated situations not applicableto thiscase). In

re Harris, CIA No. 01-08688, slip op. (Aug. 14,2002); In re Waters, C/A No. 99-5666,2000 WL

Hereinafter referencesto sectionswill be to the Bankruptcy Code unless otherwisestated.



33709666 (Feb. 2,2000); Inre Jones, 57 B.R. 60 (1985). However, thesecasesdid not thoughtfully
consider the effectsof the failureto give notice to the creditor on the allowability of alate claim.”

At the hearing, Debtors made three (3) arguments for either allowing the claim as late or
disallowing the claim without a finding of nondischargeability. First, Debtors argued that §
523(a)(3) only appliesininstanceswheredebtorsdeliberately intend to omit creditorsandfail togive
noticeintimeto fileaclam. However, nothing in the language of the Code section requiressuch
an intent on the part of debtors.

Debtorsalsocitedthe Court's recent decisionin |nreCondoasauthority to allowdistribution
on alatefiled claim which wasfiled by a creditor without notice. C/A No. 04-12787-W, slip op.

(2005). However, Condoreliesupon11 U.S.C. § 726(a)(2)(C), whichisnot applicablein a Chapter

13 case.

Finally, Debtors argued that § 502(j) allows the Court to use its equitable authority to
counteractthe effectsof § 502(b)(9) and Bankruptcy Rule3002(c) asthey would apply to thiscase.
However, many courts utilize an analysis similar to that of an excusable neglect standard when
reconsidering aclaim under § 502(j). Cassell v. Shawsville Farm Supply. Inc., 208 B.R. 380,383
(D. Va. 1996) (although different concepts, many of the samefactors used in an excusable neglect
anaysisarelikely applicableto acauseanalysisunder § 502(j)); Snow v. Countrywide Homel oans,
Inc. (In re Show), 270 B.R. 38, 41 (D. Md. 2001) (bankruptcy courts define cause under § 502(j)
using the standard applicableto Federa Rule 60, which includes excusableneglect). Seeaso De

la Quadrav. Dalkon Shield Claimants Trust (In re A.H. Robins Co.), No. 98-1019, 1998 WL
480744, at **1-2 (4" Cir. Aug. 6,1998) (" Courts haveread § 502(j) in conjunctionwith [Rul €] 60(b)

2 The Court in Jones briefly addressed | ate notice to a creditor without detailed or comprehensivediscussion

of theissuesrelating to the lack of notice. 57 B.R. at 61.



and held that the burden of establishing cause rests with the moving party."). Furthermore, the
Fourth Circuit has emphasized that equity may not be used to create new substantiverights. East
Tennessee Natural Gas Co. v. Sage, 361 F.3d 808,823 (2004). Similarly, § 105 cannot beinvoked
to achieve ends contrary to other specific Code provisions. Norwest Bank Worthington v. Ahlers,
485 U.S. 197,206 (1988) (equitablepowerscan only be exercised within the confines of the Code).
SecasoKestell v. Kestell (InreKestell), 99 F.3d 146, 148-49 (4™ Cir. 1996); Inre Gillev, 288 B.R.
901,907 (Bankr. M.D. Fla. 2002); In re Bennett, 278 B.R. 764,766-67 (Bankr. M.D. Tenn. 2001).
In their post-hearing memorandum, Debtors concede that the statute and rules require the
disallowanceof the claim. They also correctly assert that § 523(a)(3) does not apply pursuant to
§ 1328, citing Bowden v. Structured Investments Co. LLC (In re Bowden), 315 B.R. 903 (Bankr.
W.D. Wash. 2004). Debtors further argue, again relying on the Court's equitablepowersto fashion
aremedy in the form of an allowed claim, that such matters may be"' considered on a case by case
basi s, examining theequitiesof thesituation," citingto Judge Bishop's prior decisioninnre Faust.
180 B.R. 432,437 (D.S.C. 1994). However, a principle distinction between Faust and this caseis
that the holding in Faust appears to recognizethat debtors should not be allowed to object to alate
filed claim and effectively disallow it, when it was their own failure to act which inhibited the
creditor's timely filing of the claim.> Such a determination can be analogized to the equitable
estoppel principleswhich some courts utilizeto prohibit a debtor's objectionto a late filed claim
whenthedebtor failedto provide adequate noticeto the creditor of theclaimsbar date. Inre Collier,
307 B.R. 20 (Bankr. D. Mass. 2004). Such a holding can be characterized as the Court's implicit

denial of the right to voice an objection. However, in this case the Trustee, not the debtor, isthe

3 The Court observesthat the reasoningin Faust has been distinguishedby other courts and has not been

widely followed. Thisjudgewould find its precedential application on the subject of equitably allowing a late claim
limited.




objecting party.*

Many courtshave wrestled with the problemscreated by the apparent holeinthe Bankruptcy
Codeand Rulesregarding the allowability of late claimsin Chapter 13 casesfiled by creditorsthat
have not had adequate notice of the case, bar date, or plan due to the failure of the debtor or the
court. Some courtsrely upon the lack of due process provided the creditor in order to justify the
allowance of theclaim. See, e.g., Callier, 307 B.R. at 25-26 (Bankr. D. Mass. 2004).

However, in this judge's view, such an approach provides a cure for the debtor's error
without effort by or consegquence to such debtor, requires the creditor to present argument for
allowance of its late claim, and often subjectsthe creditor to a low percentage payout over aterm
of three(3) tofive(5) years— inthiscase, only al1% dividend. Suchacuredoesnot promote grester
careand concern on the debtor's part in identifying correct addresses. ThisCourt notesthat sucha
concern is considered in the recently enacted bankruptcy provisions, which setsforth requirements
for the use of particular addressesto be used for noticing creditorsand provides consequencesfor
noncompliance. Bankruptcy Abuse Prevention and Consumer ProtectionAct of 2005, § 315 (to be
codified at 11 U.S.C. § 342).

Other courtswhichare not convinced that the all owance of an otherwiseunallowableclaim
Is an exception which can or should be made have fashioned other remedies for the creditor,
including providing that the claim is not discharged dueto the lack of notice, allowing relief from
the automatic stay, allowingdismissal or conversion of the case, recognition of theincorporation of
§ 726(a) into § 1325(a)(4), revocation of the confirmation order, and the filing of a proof of claim

on behalf of thetardily filing creditor by the trustee. See In re Wright, 300 B.R. 453 (Bankr. N.D.

4 Werethe Trusteenot to object, the claim would be allowable. InreHarris, CIA No. 01-08688-B, slip. op. at 8
(Bankr. D.S.C.2002).




[1. 2003).

Inthisjudge's view, thefinding of nondischargeabilityof the claimisthe suitableand most
proper remedy for the creditor without notice based upon the Fourth Circuit Court of Appeals
emphasis on due processin the Chapter 13 plan confirmation process. In Piedmont Trust Bank v.
Linkous (In re Linkous), the Fourth Circuit provided that a confirmed plan is not binding on a
creditor which did not receive adequate notice. 990 F.2d 160 (1993). In Deutchmanv. IRS(Inre
Deutchman), the Court held that in order to providefor acreditor for purposesof § 1327(c), the plan
must clearly and accurately characterizethe creditor's claim throughout the plan. 192 F.3d 457
(1999). Rather than create the otherwise barred remedy of alowing a late filed claim where the
creditor had insufficient noticeto file aclaim and participatein the plan confirmation process, this
Court reliesuponthe Fourth Circuit's existing authority which exceptsthe creditor from the effects

of aconfirmed plan. See. e.g.. Deutchman, 192 F.3d at 460-61; Linkous, 990 F.2d at 162-63. If a

creditor's claim is not " provided for" for purposesof § 1327(c), it islogically excluded from the
benefitsof dischargeunder § 1328(a). A number of convincingcasesrecognizethisremedy for such
creditors. Seealso United Statesv. Hairopoulos(In re Hairopoulos), 118 F.3d 1240, 1246 (8" Cir.

1997); DeHart v. PennsylvaniaBureau (InreMcNeely), 309 B.R. 711,714 (Bankr. M.D. Pa. 2004);
Wright, 300 B.R. at 467-69; In re Brogden, 274 B.R. 287,294-94 (Bankr. M.D. Tenn. 2001); Crites

v. State of Oregon (In re Crites), 201 B.R. 277,281-81 (Bankr. D. Or. 1996); In re Herndon, 188
B.R. 562,565 (Bankr. E.D. Ky. 1995).

Policy considerationsdictatethesameresult. Thefindingof nondischargeabilityof theclaim
placesthe burdenonthe party responsiblefor thefailureto givenotice, thedebtor, torectify theerror
—such asby providingamodified plan whichexpressly providespayment to such creditorand which

givesall creditorsnotice and an opportunity to be heard.



For similar reasons, Debtorsin this case should be estopped from gaining benefit from their
error by receiving adischarge of theindebtednessto Creditor despitethe lack of noticeto Creditor
Accordingly, the equitiesargued by Debtorsin this case do not weighin their favor.

Finally, the Court notesthat the Bankruptcy Abuse Prevention and Consumer Protection Act
of 2005 makes § 523(a)(3) applicableto Chapter 13 casesand exceptssuch from discharge pursuant
to § 1328(a)(2). Bankruptcy Abuse Prevention and Consumer ProtectionAct of 2005, § 314 (to be
codified a 11 U.S.C. § 1328). Therefore this Court finds support that a finding of
nondischargeability is the soundest determination pursuant to the Bankruptcy Code's present
languagein §§ 1327 and 1328 and the amendmentsthereto effective October 17, 2005.°

For the reasons stated herein, the Motion to Reconsider i s granted to eliminatereferenceto
§ 523(a)(3). The late clam filed by Pee Dee is disallowed, but the indebtedness thereon is
neverthel ess nondischargeablein that it was not provided for by the confirmed plan and therefore
not covered by §§ 1327 and 1328.

AND IT I1SSO ORDERED.

Wﬁ STATESBANKRUPTCY JUDGE

Columbia Squth Carolina
2L _,2005

5 The lack of notice would also provide grounds for the revocation of the confirmation order if it were viewed

as applying to Creditor.




