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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF SOUTH C-IROLIN.4 

IN RE 1 C/ 4 No 07-03041-HB 

Wetldy W Macon, 

Deb tor 

Chapter 13 

ORDER 

Thts matter comes before the Court on Credttor GM4C's objectton to a 

Chaptet 13 plan ptoposed by Wendy W hlacon (Debtor) GMAC clatms a putcllase 

money secuiity intetest in a vehicle that Debtor putchased within the 910 days pteceding 

h a  bankruptcy filtng GMAC contends that Debtor may not value tts claim p ~ ~ r s u u ~ t  to 

11 U S C 5 506(a)(1) and that tts enttre clattli should be treated as a secured clattn and 

patd in full, pursuant to the unnunlbeted piuagtapll found aftei 11 U S.C. 9: 1325(a)(9) 

(also refaned to as the flush languagc of this section or thc hanging paragtaph of 

9: 1325(a)) After caichl considciation of the cvtdcncc and lcgal a~gurncnts p~csentcd by 

the parties. the Court illakes the followmg Ftndmgs of Fact and Conclusions of Law 

FINDINGS OF F l C T  

1 The Couit has juitsdiction over thts matte1 pursuant to 28 U S C. 5 1334. 

This IS a core proceedtng pursuant to 28 U S.C. g: 157(b)(2)(A), (L), and (0) 

2 On Decet~~ber 11, 2004. Debtor purchased a 2004 Chwrolet Cavalter She 

acqutred the motor vehicle for her pet sonal use 

3 Under the terms of the Retatl Instalhnent Sale Conttact (-.Sale Conttact"), 

GhIAC holds a perfected fi t  st lten on "1 The vehicle and all pattu oi goods Installed 1n it, 

2 ,411 mone) ot goods teceived (proceeds) of the vehtcle, 3 411 Insurance, maintenance, 



sen71ce, oi othei conbacts we finance for you, and 4 All proceeds fi-om insuiance, 

maintenance, sei~ice, oi other conbacta we finance foi you " 

4 The Sale Contract's "Itei~~izatioi~ of Ainou~t  Finance&' ii~cludes the 

followvmg Cash piice of$15,494 00. Total do\m payment of $3000 85 (consisting of a 

net trade m after payoff to seller of $2500.85 plus $500 cash). Unpaid balance of 

$12,493 15; "Othei Chaiges" totaling $3202 50 consisting ofGovei~lment license and/oi 

registration fees of $10. Governillent certificate of title fees of $15, to Easycare for 

Seiv~ce Conttact, $2279 00, to Capital Chevtolet for Gap Piotection. $599 00, and to 

Capital Chevrolet foi Administiati\~e Fee, $299.50 The unpaid cash pi~ce niinus the 

dolvn payment plus the othei charges led to the sum of $15,695 65 as the amount 

financed at 9 90% interest for 60 moiitlis 

5 On June 5,2007, Debtor filed a petrt~on for rel~ef under Chapter 13 of the 

B a n h p t c y  Code .it the time of Debtoi.'~ filing, the principal balance that Debtoi owed 

6 Under the terms of the Debtor's proposed Chapter 13 plan, Debtor 

ptoposed to pay only the $7200 replacenlent value of the vehicle. asset ting that the 

obligation to GMAC mas not entitled to treatment as a purchase money tiansaction 

GhIAC objected to the plan 

1)ISCUSSION AN11 CONCLUSIONS OF LAW 

The dispute in tlns case centers on the Bush language of 11 U.S.C. 8 1325(a). 

For puiposes of pluagiaph (5), section 506 shall not apply to a claim dzsciibed in 
that paragtaph if the creditor has a putchase money security interest secuiing the 
debt that is the subject of the claim, the debt was incutled mthin the 910-day [SIC] 
preceding the date of the filing of the petit~on, and the collateral foi that debt 
consists of a motor vehicle (as defined in sect~on 30102 of title 49) acquired for 
the personal use of the debtor. m if collatetal for that debt conaists of any other 





5 36-9-103(a)(l) A --puichase money obltgation" is in turn defined as --an 
obligation of an obligor for value given to enable the debtor to acquire rights 
in or the ube of the collateial if the value is in fact so used " Sez id 
Q: 36-9-103(a)(2) Tl~zis, a secur7r). Interest ~spzircltase money lJu debtor 7~z~zir.s 
debt to obtuzn certuzn goods uund the c7edztor lends money to the debto? to erzuble 
the debtors to obtazn those goods 

In 1.e hlatthewa, slip op at 5 jenlphaa~s added) Official Co~llmer~t 3 to S C Code Ann 

8 36-9-103 stater in part 

The concept of  put chase-money security interest" requires a close nexus between 
the acquisition of collateral and the secured obligation Thus, a security interest 
does not qualtb as a purchahase-money security interest if a debtor acquties 
property on unsecuied credit and subsequently creates the security lnteiest to 
aecu e the puichase pice 

S C Code inn  5 36-9-103, Official Comment 3 

In a sinnlar case mvolving an extended service contract, docunlentar y fee 'uld 

gover~lment ce~tificate of title fee, a bmkruptcy court found that the addition of these 

~teills d ~ d  not drst~oy the puichase money n a t u ~ ~  of the obligat~on. In re Mutray. 352 B.R. 

340, 349 (Bankr hI D Ga 2006)~ (reconsidering In re Murrav, 346 B R 237 (Bankr 

M D CTa 2006)) That coui-t emphasized the word --piice" in the definition of the teim 

'-pmchase money obligatton" stattng that '-[i]f the coat of the three items can be 

considered part of the 'pnce' of Debtors' vehicle, then [the creditor] xvould have a 

putchase money security interest in the vehicle '' 352 B R at 346-47 Fuithe~, courts have 

found that the exstennct: of other --collatewl" ln addition to the motor vehicle, such as 

tnburance, seivtce and aimtlat conttacts, dues not rmda  the hanging paragraph 

3 In Matthews, t h ~ s  Court determ~ned that "the mere presence of certam contractual clauses" d ~ d  not destroy the 
purchase money nature of that crehtor's secunty rnterest Slip op at 5-6 There, cross-collateral~zahon clauses and 
future advance clauses were contamed m the purchase agreement butwere not exercised Whether the add~hon of gap 
msurance, a selvlce contract and fees destroys the purchase money nature 1s an Issue of first lmpresslon m this Court 
4 This oplnlon 1s a recons~derahon of In re Murray, 346 B R 237 (Bankr M D Ga 2006) The court on 
reconslderahon amended ~ t s  dlscusslon but d ~ d  not change ~ t s  orlglnal holdlng 
5 The court looked to state law to determine whether the creditor's Interest IS purchase-money secur~ty Interest 
The provlslons m queshon, 0 C G A 5 11-9-103(a) and (b), are ~denhcal to S C Code A m  5 36-9-103(a) and (b) 



inapplicable In ie Johnson, 337 B.R 269,272-273 {Banlu. M.D N C 2006) See also 1 

Coi~trary to Murrax another bankruptcy court foui~d that insurance deficiencv and 

extended xwranty contracts "ate not costs of acquiring the vehicle" and thus the chuges 

for these items weie not p a t  of thz puichase money secuiity interest in the vehicle. 

White 352 B R 633, 639 (Banlu. E D La 2006).~ See also In re Piice, 363 B.R. 734, -> 

741 ( B a l k  E D N C 2007) (cihng Uliite and stating that gap insurance was "neither 

mandatory, a component of the loan agteement. nor a value-enhancing add-on. and thus 

dissin~illu to the evanlples listed in" Cunlment 3, and therefole gap insuiance mas not 

pait of the purchase piice of the collateial )' 

The Court finds the reasoning of the hlurrav court illore persuasive The items 111 

questron in this case appear to have a sufficient nexus xvith the prrce of the vehicle, even 

if they \=re puichased voluntarily oi the chages there for ultinlately paid to a third party, 

to allow the entile debt to retain its puichase money status The transaction in question 

was the purchase of a car The Debtor purchased this vehicle, paid certain necessar?; fees 

6 Under La Rev Stat Ann 9 10 9-l03(f) (2002) to the extent that purchase-money collateral also 
secures an obllgatlon that is not a purchase-money obllgatlon, the purchase-money securlty Interest does 
not lose ~ t s  status Accordmgly, m m, the charges attributable to the Insurance deficiency and extended 
warranty contracts were excluded from the secured claim, leavmg the price of the veh~cle to be paid under 
the terms of 5 1325(a)(5) 352 B R at 645 
7 In the mlddle 1s the recent case of In re Palot 371 B R 139 (Bankr E D  Va 2007) At Issue were 
gap Insurance and a service contract With regard to extended warranhes and service contracts, that cou t  
relied on and Johnson to hold that an extended warranty or service contract "is mcluded as pafi of 
the purchase-money securlty Interest " Id at 155 The court analyzed Va Code Ann 5 8 9A-103 and the 
"close nexus" requirement set forth m Comment 3 to detemlne that the charges for these Items "have a 
nexus close enough to the acquisition of a new vehicle to allow their inclusion as a part of the purchase- 
money security interest " Id As to gap insurance, however, the - court noted that it had "not been 
presented w ~ t b  a confllct of authorlty regardmg the treatment of gap Insurance " I d  Fmdlng no authorlty to 
the c o n t r q ,  the court followed Prlca and to hold that gap Insurance IS not a component of the 
purchase-money security Interest I d  That court, however, had been faced with a d e a h  of argument as to 
extended warranties and gap Insurance Rather, the focus of the patles' arguments ~n that case had been the 
effect of negatlve equlty The court suggested that ~t mlght hold differently m the future "Where 
thoroughly addressed by future cases, this court may revisit the inclus~on or exclusion of these components 
of a vehicle financing transaction ~n the purchase-money security interest " Id 



and costs, and elected additional items as p a t  ofthe transaction to protect and maintain 

the vehicle These additional chargea added 7 alue for the Debtor to the consideration 

received a ~ d  have no value xvl~atsoever unless iilcorporated ii~to tl~e purchase of this 

veh~cle U1 of those items weie rolled into one contiact, by teference 01 incotpoiation. 

and financed to assist thts Debtor in the ultiniate goal of taking the c a  home and 

plotecting he1 purchase. On thebe facts, theie la  a sufficient nexus w ~ t h  the pice of the 

veh~cle so as ilot to destroy the purchase illoilq nature of GMAC's security ~ilterest The 

amounts financed m this contract \ w e  "all 01 p a t  of the price of the collateral or for 

value given to mable the debtoi to acquire rights in or the use of the collateral" and there 

la  no e~ idence that the value given by the Debtoi was not applied in accordance w t h  the 

Debtor's ~iiteiit~oiis See S C Code ,41111 8 36-9-103(a)(2) 

There 1s no ev~dence before the Court that GMAC's secured cla~m 1s anyth~ng 

other thah a purchase money security intet'est and. theiefore, the hanging paragraph of 

5 13253a) pie~ents the Debt01 fio111 utilizing 5 506 to value the collateial and stitp down 

the lien Therefore. GhlAC's 0bjech0n is sustained and confirmation of the plan is 

hereby DENIED 


