
CIA No. 88-03864-W 

dv. Pro. No. 97-80163-W 

JUDGMENT 





IN RE: 

I i 
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CIA No. 88 

1 The c o d  notes that to the extent any of the fdIIowing Findings of Fact constitute Im 
as such, and io the extdnt any~onclusions of Law 

i 
i 



In 1 88, the Debt r begd to experience financial diffichlties and fell behind in his P t 
the FDIC as eceiverlfor Yankee Bank Savings ankl Loan, which held the second I : 

mortgage o the Debtor' residenbe. The FDIC began foreclo$ure proceedings and a Decree of 1 1 :  
and Sale ("F reclos*e Decree") was entered by the Honorable G. Ross Anderson, P 

Jr., United tates District Judge qn August 26, 1988. The Forbclosure Decree found that as of I I l  
June 14, 1 8, Nicholas his father Thomas Boone, B co-obligor who is now deceased, 4 
were indeb d to the FDI in the b o u n t  of $15,565.36 with i$terest to accrue at 8.32% and 1 f 
directed th United State Marsh4 to sell the property at publib sale after due notice On 1 
November 0, 1988 and ecembdr 7, 1988; the United StatesiMarshal conducted the sale with I 
the FDIC b ing the highe t bidded with a bid of $14,701.06.4 t I 1  

On ecember 2, 1 88, before the sale was final, the Ddbtor filed a Chapter 13 petition. P 
The parties ave stipulate that tlje FDIC was listed as a creditbr of the estate and that notice of 1 :  

sent and received by the $DIG. The schedules and 

statement affaus filed the ~ k b t o r  on January 17, 1989 ~nd~cated that the residence had a t Q 1  
value of $4 ,500 with lie s of a fitst mortgage to First Federal Ravings and Loan and a second I d 

sought a deficiency jud$ment, therefore, the bidding on the 
thirty (30) days. 

There was no testbony and v t q  limited evidedoe as to the status of the first 
mortgage f llowing the fi 'ng of t$e United States Marshal's dqed; however, it appears from the 
Defendant' Exhibit 5, a 1 tter of August 16, 1996, that the Debtor continued to make payments 
on the first ortgage at 1 . st throb@ that data. The Foreclost(re Decree does not address the 
first mortg e but the De tor's Cbapter 13 Plan reflected a fir# mortgage to First Federal of 
South Car 'na and state that payments were current The eddence presented to the Court 
regarding t e existence o the first mortgage and how it was dected by the occurrences cited 
herein was I sufficient fo I the Cojlrt to address it 



togedner totaled %31,851 92. Thobe schedules further indicated the 

be $$57 10 to First Federal and $178.36 to the FDIC The Chapter 

2, 1988 provided that theldebt to First Federal was current 

made dlrectly outside of the Plan beginning 

the default under the FDIC mortgage by paying 

$2,100.00, at $160 per month with 10% 

being pade directly by the Debtor to 

oontirluc ovcr thirty-six (36) months or 

until all debt to be paid t ough tde Plan, including unsecured dlaims, were paid 100% from the I 4  
the Trustet:. The Plan was tonfirmed by Order of February 9, 

his Final ILport and Accoanting on June 28. 1990 indicating 

including the pay@ent of $2,388.02 principal and 

$164.93 inte est to the FD C. ~ h d  ~ e b t o r  received his discharde on August 17, 1990 I t ,  
On J uary 1 1, 19 9, the $ 1 ~  filed a proof of claim in lthe Debtor's case which statcd t. f 

that it was o ed $10,452. 5 in "udpaid principal or unpaid amobt of a judgment", plus $2,388 f 1 1  
secured by a second hortgage on the Debtor's 

residence. 

sheet completdd by agents of the FDIC which 

stated the fo owing: t I ;  



e of $1,346.66 with interest 

61.58 (per diem inte*st of 146). 

hed to the FDIC's fqeclosure complaint, the $1,346.66 

reement entered into by 

through the South Carolina 

s also fileh releasing the mortgage held by the 

, an orher was entered on February 27, 

ed Stat&s Marshal to execute the deed 

presentbd to the Court as evidence. 

the Uriited States Marshal's deed. His 

e mortgage default through payments to 

FD~C accepted the payments, and the 

such settlement agreement or 



Debtor re, 

Tt 

make pay 

for in the 

returned L 

01 

that Oxfo 

00957, bu 

holas goone which in the reference bection, referenced loan 

the lo& number to Y10'26533. and hdicated the transferred balance was 

0 November 2 

IS* I 
$8990.571 The form letbr m e r h  advised that Suncoast was, now servicing the loan and how to 

eived his disc 

e Debtor and 

lents in the ar 

Iebtor's Charter 

y the FDIC 

October 18, 

d had been se 

: that such 

I 

, 1995,,Loan Payment Division, a Djvision of Suncoast Savings and 
I 

make p a f n t s  and it. 

A parently a bil for fin4 payoff was sent to the ~ e b t b r  by Suncoast on December 25, 

arge oh April 17, 1990.' 

:he Debtor's wife testified that accorbing to the Plan, they continued to 

proximbte amount of $178 00 per mbnth directly to the FDIC as called 

13 ?Ian through a date in 1994 at which time their payment was 

inlicatinglto them that they had paid tHe mortgage in full 

995, &ord Fist Corporation sent 8 letter to the Debtor which indicated 

i c ing  tOle Debtor's loan for the FDIC, and referenced loan #182-030- 
I 

servicing had been transferred to Suncobst Savings and Loan Association 

1995 refe 

indicated) 

call to fin( 

0 

to loan #- 

7 

Foreclosu 

ring to loan 

of $8,990.57 

out the 

August 6. 15 

026533 and a 

The curi 
-e Order. 

#100102+533 with a principal balancei(no interest or other charges 

with an118% interest rate. However,; the bid stated that the Debtor should 

payoTamou+t. 
1 

96. SuToast sent a "special incentive offer" letter to the Debtor referring 

principi/l balance of'$8,990.57 whicq provided: 
! 

~g of tht default is provided for in 5 322(b)(3) and eviscerates the 
i 
i 
i 

! 
! 
i 
i 

' 8- 
I 
I 
I I 



talc$ advantage of and comply wilh our special 
we will notify all national bredit bureaus that 

peidinfull. 

ire on MWT 30.19964 so 
to take advantage of this rbmarkable 

If you d cide toiignore this generous oppomlnity, and have not 
made p ent abangementc with us, please rlote that we fblly 
intend t assign ia detrimental credit rating to /those accounts that 
are seve ely de$quent and report this infordation to ALL credit 
reportin agenc$s. Our reporting will remailb a permanent part of a 
borrow 's credt file for at least seven years Credit reports are 
careul scrutinjzed when applying for crediti or employment. t i 

opportulityl 
extension 
also fax 

Please te that /we are attempting to collect debt and any 
irlru~nra ion that/ we obtain will be used by uslfur tlmt pulpuse. I t 

Centact our otiice TODAY at 1-(800)-749-7869, 
3 1066 or (954)-903-2448, extension 3106. You may 

us your~offer at I-(fax number) 

T e Debtor did ot discover the transfer of title to tye FDIC until on or about September P P 1  
he attem ted, but was unable, to refinance hislhome. The parties have stipulated P 

that the ebtor, t h o u 4  his chSpter I3 barhptcy attome)/ Donald L Pilzer, Esquire, notified 4 
no later than Septemberl6, 1995 and attempted to have the 

I 

FDIC re nvey title ba k to thd Debtor but that the FDIC r&sed. To address the situation, the t t i  
Debtor +s required tolretain ~w bankruptcy counsel to hake his bankruptcy case reopened and 

tu the wit~i~r/advers& pruceedi~~g fur willful viul~tiuo uf the autumri, stay. 



A initial matter the Cdwt notes that the FDIC has *aived any claim to sovereign i t 
immunity y the filing o its prodof claim and failure to assett such a defense in this proceeding. I t t  

918 .2d 1189, 1143 (4th Cir. 1990). Additionally the FDIC does not dispute P 
that the tr sfer of title the ~bbtor ' s  residence was void asi being in violation of 5 362 I. t 
Therefore on June 2, 1 98, thislcourt issued an Order voidiqg ab initio the transfer as to the I ! I  

shal's de d The lemaining stipulated issues arb whether the violation of the f 
automatic tay by the F IC waslwillfbl, and if so, for a detenbination of damages, and whether I t '  
the Debto is still indebt d to th FDIC. I t i  

T FDIC takes he posi 'on that its violation of § 362 was a technical violation, not a 
lt I F  

willll vio tion, and th the redson the FDIC did not transfek title back to the Debtor was t i  
because it s still owed a debt anb its mortgage has been releabed as a result of the foreclosure I I 1  
proceedin . The Debto takes the position that any mortgage default was cured through the I t i  
Chapter 1 Plan since t was filly paid with interebt (which the FDIC does not I 
dispute) d the remaini g indebtedness was paid in full duriqg the years following the Debtor's .t t 1  
discharge, herefore the no interest in or a claim agtiinst the property. It 

Se ion 362(a) p ovides /n part as follows: P t 
) of this sebtion, a petition filed 
s title ... o~erates as a stay, 

ation, includng the issuance or 
ludicial, administtative, or other action 

or that was or dould have been 
er this title, or Lo recover a claim 

re the comniencement of the case 



I 

or recover a claim against the debtor 
he commencement of the case under this title; 

provides that any individbal injured by a willful vlolatlon of 

damages, including co$ts and attorneys fees, and if 

is upon the Debtdr to prove a willful violation of the 

evidence. IB re Ard, 95-70839-D, C-95-8051 

post-petition transfer bf title was in violation of the 

and the terms of the c o ~ r m e d  Plan. It is clear that the 

that the FDIC participrJted in the sale post-petition by its 

bidding, r&eipt of the died, andlfUrther, took no steps to addfess or remedy the situation despite 

4 I '  being cle y advised of e in 1995. The Court mu$t first determine whether these 

actions wc#e willful so a1 to givd rise to damages pursuant to 362(h) 

ncd as follows by yeveld cou~Ls. 
re specific intent to violate the 
provides fot damages upon a 
the automatic stay and that the 
the stay wede intentional. 

, 168 B.R. 93 (Bkltcy. D.S.C. 1994). Courts have also found that a post-petitlon I l  
property in hich a chapter 13 Debtor has an interest is a violation of the automatic 

""OnI f 



(I)krtcy.D.S.C. 1990) &Q* 129 F 3d 93 (2d 

5$ B R 538 (Bkrtcy W D Va 1986). 

d/ no sufficient explanation or excuse to justify its participation in 

nce While the FDIC takes the position that its actions were 

iviolation of the stay since it lhever actually dispossessed the 

e shows thid the FDIC's actions themselves were intentional 

ankruptcy The FDIC's patticipation in the process of selling 

the Debtor's residence w a e  it knew about, and in fact 

13 case, and its interferebe with the revesting of the 

was cured, constituiles a willhl violation of the 

Additionally, eve4 if the Court were to speculate that 

large bureauckatic nature contributed to its 

the Plan pajments from the Chapter 13 Trustee 

directly %m the Debtor, yet still fail to void 

some other remedy, esp4cially after being contacted by the 

not demonstrate any eports at all to respond to the 

dating back to 1995. Therefore, the Court finds that 

of the automatic stay. 

thc FDIC is'still duc thc amount sct forth by the 

District C rt in the ori nal For+closure Decree, with interest accruing at either 8 32% or the 4 4 ,  
may also raise analogdus issues regarding a violation of 



ever, 1 he FDI@ presented no witnesses or dther competent evidence of the 

the account +d had no record to dispute the Debtor's evidence or to indicate 

s had or h d  not been received from the Debtor. 

ibb: evidenbe related to any remaining itidebtedness to the FDIC was the 

or and his hvife that they continued to niake the regular monthly payments in 

of $17/00 per month directly to th4 FDIC as required by the confrmed 

at leas4 August 4, 1993 when the F L ~ I c  sent a letter to the Debtur 

ainder hf the debt fix a "reasonable dliscount" and inviting a telephone 

~bli~ati/on".~ Ms. Boone testified tMt she called the FDIC's credit 

that lder ,  who informed her that t k  balance was then $1,346 66, but 

x to set/le the debt for a lump sum pgyment of $1,000 00 Ms Boone 

written /notes of that conversation d h  the FDIC's agent on the same 

I 

ected to the introductiob of the August 4, 1993 letter from 

. Boone about the baldce of the debt based upon the 
I 

doctri ie lo The m Q & m g  commonilaw doctrine, which in essence has 

to the loan #5913-002696811 and did not reference any 

'01 l e c a u s e  FDIC had not advised the Court in the Joint Pretrial Order of this 
obiection the Court to the otiiection to introduction of thd letter and the testimonv under 

w 

the regsoning stated within, the D'Oench doctrine is not 
will overrule the FDIC's objection and allow the testimony and the letter 

into evidefxe. I I 



diminish r defeat the i terest qf the [FDIC] in any asset acwired by it ... as receiver of any insured I t 
od by 12 U.S 

depositoh institution, @l be ?did against the corporation Qdess such agreement (A) is in 

! 

.C. 5 1?23(e), basioally states that "En]o agreement which tends to 

st+tially codifled the elements bf the common-law 
doctri e in order to protect taxpayei.3, depositors, and 
of fail ad financial institutions a, 16 F 3d at 574 The 

eslin pertinent part 
agretment which tends to diminish or defeat the 

erest 4f the [FDIC'] in any asset acguired by it . 
ceiwr of any insured depository institution [ ] 
be valid against the [FDIC] ude$s such 

greemept (A) is in writing, (B) was Bxecuted by the 

writing,. . 

(1942).11 

positm institution and any person Maiming an 
verse Interest thereunder, includingi the obligor, 

ontempkrane~usl~ with the acquisitibn of the asset 
the d+pository institution, (C) waslapproved by 

e board of directors of the depositoiy institution or 
loan 4ommittee, which approval shall be reflected 
the minutes of said board or committee, and @) 
s bee4 continuously, from the timeiof its 

xecutiop, an official record of the depository 

3(e)(l). A plaintiff must sbtisfy all four 
e it can enforce an agree#nt against the FDIC. 

I 

' 

F n.I.C, 10. F 3d 1180 (4th Cir 1997) In this dourtls view, neither the n'Oenc.h 1 I 

+nunon law d k  m r  the statue are applicable in this case for two reasons. Fi, the 

~'0e- c o d o n  law kioctrine and statute do not apply when the party entering into the 

agreeme1 with a debt 4r IS not ihe bank m receivership or it.$ oficers or agents, but is the FDIC 

to the ddctrine shall refer to the common law 



is to prevent the asskrtion of defenses which are based 

on subsequ t oral agree ents thqt modify or change the origi$l terms of an agreement and is to + t 
t. f protect the IC from su h undo&unented agreements betweep the obligor and the failed bank, 

not betwee the obligor d the &IC itself and its own agents1 To view the doctrine or statute 1 . 4  
otherwise be to all+ the &IC to act with impunity reibdless of its own representations 

or conduct f collecting d f t s ,  , 

4 122 F.3d 825 (9th Clr. 1997). BlSP Federal P- 

of unusual loanltransactions by 
and prevent[s] fraudulent ihsertion of new 

of bank employees, w&n a bank appears 

docthe, fist described by the united States Supreme 
Q v - , 3 1 5 t ~ ~  447,62SCt 

676, 86 L 
which are 
failed bank 
574 (4th C 

I,d. 956 (1942), "prohibits claims based upon agreements 
rot properly reflected in the official bboks or records of a 
or thrifti." orp. v. ' , 16 F.3d 568, 
r. 1994)! The doctri=two p$!$es. First, it 

allows fede-al and examiners to rely on a b W s  records in 
evaluating we Ascal soundness. Id. dt 574 Second, it 



,484 U,S. 86,92, 108 S Ct 

d 1180 (4th Cir 1997) Here thete 1s no dlsputed indebtedness based 

he hebtor and Yankee Bank or its predecessors, the evidence in 

/Its and acts of payment as bdtween the Debtor and the FDIC itself 

o doctrine1 is that a party's defense of payment 

are no witten documents to contradict the final bank balance 

ds. The dispute here is Whether the FDIC itself gave credit to 

s made since the Forecldsure Decree. 

etent evidence as to th& present balance remaining, if any, on 

s. Boone, which this Court finds credible, does not 

ated by the records ok~ankee Bank Instead it is the pnly 

bee11 made since the foreclosure by the FDIC to reduce or 

ortgage in this case between the Debtor and the FDIC 

1t:gations of collusion or secret side agreements. The 

y continued to *e mortgage payments outside the 

been paid and the FDIC refused to take any more 

will overrule the FDIC's objection to the 

notes and the testimony of Ms. Boone based upon 

r a period of $early 10 years are elusive The 



I 

and h g u s t  6, 1996 letter from Sumoast Savings and Loan clearly 

scount old loans such as this one at$d to reduce the balance due and 

waive all a rued interest and latd fees. Ms. I3oone testified tl@t the balance of the debt as f I 
reported to er by the F C in ~ b ~ u s t  of 1993 was $1,346 66, She also testified that she was not P op 
in a financi position to cept the $1,000 settlement offer so 6he continued to make the regular P t '  
monthly for a b p  a n o t k  year until the FDIC retu&ed a check at which time she 

understoo that the debt ad bee4 paid in kl l  4 I '  
Co idering the t tality of the circumstances existing i~ this case, the Court finds that the t t 1  

FDIC shou be equitabl estopped from asserting that a debt is still owed by the Debtor. I" 

his part to remain 

's (jrocerv &, 118 ~ . 3 d  1018 (4th Cir. 1997). The 

FDIC 1s su ject to a cla~ of eqdtable estoppel when it acts to collect a debt. EpIC v. m, 

I T i  



735 P.2d 
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While L 
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must be rc 
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: similarit) 

B4).12 Either the Boones have paid d l  of theil deb1 LU the FDIC or they 

letrim4nt on the m~sleading represemtations made by the FDIC in 
I 

ring thb repeated tt ansfer of the accbunt to multiple servicing agents, 

ition &payments, and because the FDIC itself had offered discounts 

! debt, ithe Boones could reasonablyi rely upon the payoff cited to them 

I, the @roof of claim filed by the FDkC in the Debtor's bankruptcy case 
I 

5 the atrearage to be paid through tlie Plan, of $10,452.15. If the 

regulq payment as. indicated by theDebtor's schedules and statement of 

I throup August of 1994, the total Faid would be $12,128.48, a sum 

aimed1 Therefore, the Court additionally finds that FDIC should be 

rserting an indebtedness more than that reflected by its proof of claim. 

no jus{ificetion for the FDIC's actidns. 

the @IC willMly violated the aut4matic stay pursuant to 5 362(h), the 

priate Damages. 

ly, when the FDIC refbsed to recodvey title back to the Debtor, he was 

~ e s d t e  numerous letters from theiDebtor's attorney, the FDIC either 

~tuatiofi or to ignore the Debtor's ~]&ght. These actions resulted in the 

ling d&m asserted by FDIC againstl the Debtor may also be setoK 

1 e q n a t i o n  the payoff amount re$resented by the FDIC appears to be 
lated a? the "balloon payment" part bf the debt shown on the foreclosure 
mberd that this amount was given ko the Boones by the FDIC nearly 5 
uld hake any reason to examine the foreclosure papers or proof of claim 
the tulp amounts. 



costs incurred by the Debtor codd have been avoided if the FDIC 

bhck to the Debtor after receilJt of Mr. Pilzer7s letters in 1995 or 

$s or the District Court. Thb Debtor testified that as a result of 
I 

stay, he suffered monetaky damages including the loss of 

$15.00 per hour and inbrred to that point, approximately 

Mr. Pilzer as well as his current bankruptcy counsel to file 

pr~rocding.'~ The Debtor h d  his wife also testified to the 

the FDIC! have inflicted ob their family and on their personal 

views the actions of the! FDIC in this case as egregious. 

the FDIC's actiobs violated the automatic stay and it 

ten (10) years, It has stonewalled the Debtor and 

problim as only a large governmelltal bureaucracy can. Its actions 

in personal as well as financial upheaval They have been unable to 

to refinance it to improve their lifestyle, unable to spend monies 

to repair o mprove the me or btherwise on their children id fear of further action by the FDIC, 4 P 
the ~ D I C  to remedy the wrong thiit took place. Despite the Court's 

that this matter could not be resolved short of this Order 

tho Court scts ddmagcs for cmotional distrcss at 

also testified to a loss of 52,500.0d from the loss of his homestead 
hojl this loss was incurred The1 evidence before the Court is 
prqperty taxes on the residence for the years from 1988 to the 

Cmplied that they paid the t a e s  on the home. 



that the Debtor has provbn actual damages in the amount of 

s that in "appropriate circbmstances" punitive damages may be 

was not raised by counsdl for the FDIC, it appears that 8 106 

amages in this instance h d  therefore the Court declines to 

c y M D N C  1995) 

CONCLUSION 

ion as receiver for Yankee Bank 

f l l u S C  $362andpursuantto 11 

. 

se ies  jurisdiction to adjust damages in the event the Debtor incurs 
other damages in the event dDIC does not comply with this 

1 




