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UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF SOUTH CAROLINA

IN RE:
C/A No. 02-05840-W

Timothy Wayne Manl,

Debtor. Adv. Pro. No. 02-80281-W
Sandra Fulcher Beverly, f/k/a
Sandra Fulcher Mansdll,

Fantiff,

JUDGMENT
V.
Timothy Wayne Mansdl, Chapter 7
Defendant.

Based upon the Findings of Fact and Conclusions of Law in the attached Order, Sandra Fulcher
Bevely (“Pantiff’) is granted the rdief sought in her Complaint, and Timothy Wayne Mansdl’s
(“Defendant”) obligation to pay the debt represented by First Union’s second mortgage encumbering

Fantiff and Defendant’s former marital residence is excepted from discharge pursuant to 11 U.S.C.

§523(a)(15).
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UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF SOUTH CAROLINA

IN RE:
C/A No. 02-05840-W
Timothy Wayne Manl,
Debtor. Adv. Pro. No. 02-80281-W
Sandra Fulcher Beverly, f/k/a
Sandra Fulcher Mansdll,
Fantiff,
ORDER
V.
Timothy Wayne Mansdl, Chapter 7
Defendant.

THIS MATTER comes before the Court upon the Complaint filed by Sandra Fulcher Beverly
(“Plantiff’) seeking to except from discharge Timothy Wayne Mansdl’s (“Debtor” or “Defendant™)
obligation to pay the second mortgage on Flaintiff and Defendant’ s former maritd residence and to hold
Fantiff harmless from the claims of First Union, the second mortgage holder, pursuant to 11 U.S.C.
8523(a)(15).! Defendant agrees that he is obligated to pay the second mortgage on the former marital
residence pursuant to the parties Settlement Agreement that was incorporated into the parties divorce
decree; however, he argues that he lacks the ability to pay this debt and that discharging the debt results
in abenefit to him that outweighs the detrimental consequences to his former spouse or children. After

consdering the pleadings, evidence, and arguments, the Court makes the following Findings of Fact and

! Further references to the Bankruptcy Code shdl be by section number only.
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Conclusions of Law.?
FINDINGS OF FACT

1. Faintiff and Defendant were married on December 16, 1993. They have two sons, ages thirteen
and ten.
2. Faintiff and Defendant are divorced. The parties entered into a Settlement Agreement that
addresses custody, vigtation, child support, marita property and debt divison, and other issues on October
14, 1997. On December 2, 1997, the Superior Court for Richmond County, Georgia entered a Final
Judgment and Decree of Total Divorce (the “Divorce Decreg’) that incorporates the parties Settlement
Agreement.
3. Aspart of the Settlement Agreement, Defendant agreesto convey his interest in the former marital
resdence. Defendant did so by executing a quit-clam deed to Plaintiff on October 14, 1997. 4.

Also as part of the Settlement Agreement, Defendant agreesto be soldy responsible for the second
mortgage payments and to hold Plantiff harmless from this obligation to First Union.
5. The second mortgage and promissory note were origindly in the amount of $20,000 and provide
that sixty monthly payments of $424.24 shal be made beginning on August 25, 1997. The second
mortgege and note were secured by two vehicles, 21984 Chevrolet Blazer and 21992 Chevrolet Corsica,
and Rantiff and Defendant’s marita residence. The parties estimate the baance owed on the second

mortgage and note at the time of the tria to be approximately $16,000.

2 The Court notes that, to the extent any of the following Findings of Fact condtitute
Conclusions of Law, they are adopted as such, and, to the extent any Conclusions of Law condtitute
Findings of Fact, they are so adopted.



6. Defendant defaulted on his paymentsto First Union, and, as aresullt, the two vehicdlesthat were so
security for the debt were repossessed. Plaintiff used one of these vehicles as her primary means of
trangportation until it was repossessed.

7. Fantiff filed a contempt action agangt Defendant in the Superior Court of Richmond County,
Georgia, and the court entered an Order onMay 11, 2000 finding Defendant in contempt and ordering him
to pay the debt owed to First Union. Inaddition, the court ordered Defendant to pay Plaintiff $3,600 to
compensate her for the loss of her vehicle. Defendant has paid the $3,600 obligation as ordered by the
Superior Court.

8. On May 14, 2002, Defendant filed a Chapter 7 bankruptcy case.

9. Paintiff has remarried. She currently does not work. In the past, Plaintiff has worked part-time
asamedicd transcriptionist, earning between approximately $800 and $1000 per month. Her reason for
not working isto care for her children. She believes she does not live in a safe neighborhood, and she
believes it isimportant for her to be at home when her children return from school.  Further, if Plantiff
worked, the cost of child care and transportation would exceed the benefit of working outsde the home
on afull-time bass

10. Paintiff’s new husband, Douglas P. Beverly (“Mr. Beverly”), earns approximatdy $1,600 per
month. Faintiff dso rentstheformer marital residencethat isencumbered by the second mortgage at issue.
Paintiff charges $590 per month rent, which is $50 more than the firs mortgage monthly payment. The
$50 profit is usualy gpplied to maintenance costs and therefore does not regularly supplement Plaintiff’'s

income. Combining Mr. Beverly’s income with Defendant’s monthly child support payment of $400,



Plaintiff’s household income is goproximately $2,000 per month.®

11. Faintiff’s household expenses are her obligation to pay the first mortgage on the former marita
resdence, and this monthly payment is gpproximately $550. Her new hushand dso makes monthly child
support payments totaling $430 to two former spouses who have custody of his children. Plaintiff’s other
expenses are normd living expenses. Plaintiff does not make a house payment on her current resdence
because her mother-in-law dlows her and her family to resde thereat nocharge. Inaddition, Plantiff does
not make a car payment because her mother-in-law dlows her to use an automobile whenever Plantiff
wishes. Therefore, Plaintiff has approximately $1,600 per monthto pay for the remaining norma monthly
living expenses of her household of four.

12. Defendant works as a fadlities coordinator at the Medica College of GeorgiaHedlth, Inc. He
grosses $2,970.68 per monthand nets $2,006.86 per month. Per year, Defendant grosses approximately
$35,648.16 and nets approximately $24,082.32.

13. Defendant hasdso remarried. His new wife, Karin Ann Mansdl (“Ms. Mansdll”), isaregistered
nurse who also works at the Medical College of GeorgiaHedth, Inc. She currently works part-time in
order to care for her aling son who recently received akidney transplant. On her part-time schedule, she
grossesgpproximatdy $2,477.16 and nets$1,802.76 per month. Shebelievesthat, when her son recovers
insevera months, she canresume afull-time schedule and earn approximately $45,000 per year. She dso
receives $300 per month in child support from her former husband but does not receive dimony.

Combining Defendant’s and Ms. Mansdll’s sdlaries dong with the child support Ms. Mansell receives,

8 The Court notes that Defendant does not pay Plaintiff aimony.
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Defendant’ s net household income before expenses is $4,109.62 for afamily of three.

14. Defendant’ s household expenses have recently increased voluntarily. Defendant admitted at trid
that he contributesto the current household expensesas best ashe can. These expensesinclude the recent
purchase of anew maritd residence by Ms. Mansdll that hasamonthly mortgage payment of goproximately
$800, an increase from the $425 per month Defendant paid asrent or amortgage payment as reflected in
his Schedule J. Defendant aso admitted at trid that, for a time after he remarried, he paid al of the
couple' shousehold expensesfromhisincome. Inaddition, he paid Ms. Mansdll’ s credit card debt totaling
goproximately $550 in order to assist her in obtaining financing for the new marital resdence.

15. Defendant suggests that his dbility to pay the second mortgage is dso limited because of his
obligationto support Ms. Mansdl’ schild who has recently undergone an organ transplant operation. Ms.
Mansdll testified that she believes she will have to pay future medica expenses for her sontotding $1,500
per monthand that, for the month of January 2003 done, she has already paid approximately $600 for her
son' santi-regjectionmedications. Ms. Mansdll anticipatesthat Medicarewill pay eighty percent of her son’s
medica expenses for a period of three years, and she admits that there may be programs that assist
trangplant patients with their extraordinary medica expenses. Atthetimeof trid, Ms. Mansdll had not yet
investigated these programs.

16. Defendant has not adopted Ms. Mansdll’s child. Defendant provides medicd insurance for the
child, and Ms. Mansdll’s medica insurance policy aso coversher son. In addition, Ms. Mansdl| testified
that her child’ sfather makesregular child support payments and that he pays one-haf of her son’smedica
expenses.

CONCLUSIONS OF LAW



Divorce property settlements are generdly discharged in bankruptcy; however, 8523(3)(15)
establishes that a clam incurred by a debtor in a divorce or separation proceeding can be excepted from

dischargeif it isnot of the kind of claim described in 8523(8)(5) unless (A) the debtor does not have the

ability to pay the debt from income or property not reasonably necessary for the maintenance or support
of the debtor or hisor her dependant or (B) discharging the debt would result inabenefit to the debtor that
outweghs the detrimental consequences to a spouse, former spouse, or child of the debtor. The party
seeking to have the debt excepted fromdischarge has the burden to establish that the claim was incurred
in adivorce or separation proceeding and that the dam is one other thanthe kind described in 8523(a)(5).

See Baker v. Baker (In re Baker), 274 B.R. 176, 195 (Bankr. D. S.C. 2000) (citing Morgan v. LeRoy

(InreLeRay), 251 B.R. 490, 504 (Bankr. N.D. Ill. 2000) and Waitsv. Kyzer (InreKyzer), C/A No. 99-

06445-W, Adv. Pro. No. 99-80375-W (Bankr. D. S.C. May 24, 2000)); Oswald v. Ashill (Inre Ashill),

236 B.R. 192, 196 (Bankr. D. S.C. 1999). Upon proving these points, the burden shiftsto the defendant
to prove that he or she does not have the ability to pay the debt or to prove that the discharge of the debt
results in a benefit to the defendant that outweighs the detriment to the spouse, former spouse, or child of
the debtor. See Baker, 274 B.R. a 197. The burden of proof must be met by a preponderance of the
evidence. See Adill, 236 B.R. at 196 (citing In re Campbell, 198 B.R. 467 (Bankr. D. S.C. 1996); Inre
Scott, 194B.R. 375 (Bankr. D. S.C. 1995)). Because subsections(A) and (B) of 8523(a)(15) arewritten
in the digunctive, a defendant must meet the showing required on only one of the two prongs of
8523(a)(15) to prevent the debt from being excepted from discharge. See Baker, 274 B.R. at 197.
Attrid, the parties stipulated that the claim &t issue was incurred in a divorce proceeding and that

it isone other thanthe kind described in8523(a)(5). Accordingly, the burden is upon Defendant to prove



ether he lacks the ability to pay the second mortgage or that the bendfit of the discharge outweighs the
detriment to Plaintiff.

When congdering 8523(a)(15)(A), the Court must apply an “ability to pay” test that is the
equivaent of the disposable income test used in Chapter 13 confirmation proceedings pursuant to
81325(b)(2). See Baker, 274 B.R. a 197; Adblll, 236 B.R. at 196. Under the disposable income test,
amaritd obligation will be discharged under 8523(a)(15)(A) if repaying it would prevent debtors from

reasonably supporting themsalves and their dependents.  See Hammermeider v. Hammermeider (Inre

Hammermeider), 270 B.R. 863, 877 (Bankr. S.D. Oh. 2001) (citing Carrall v. Carrdll (Inre Carrall), 187

B.R. 197, 200 (Bankr. S.D. Oh. 1995)). Thus, the Court must review Defendant’ sincome and expenses
and determine whether he can afford payment of such reasonably necessary expenses plus the second
mortgage payment.

Defendant asserts that he does not have the ability to pay the second mortgage obligation because
of his numerous other bills. At trial, Defendant initidly relied on his Schedule Jto reflect histotal persond
monthly expenses, and Schedule Jindicates monthly expensesof $1,831.66. Defendant and Ms. Mansdll
then testified that thar monthly living expenses have presently increased to approximately $2,650 and
project total future monthly expenses of approximately $4,100. In large part, two expenses explan this
increase. The fird is Ms. Mansdll’s purchase of a new maritd resdence. The new monthly mortgage
payment is $800, an increase from Defendant’ s previous rent or mortgage payment of $425, and with the
larger house comes an increase in Utilities, property taxes, and maintenance costs. The second projected
magjor expenseisthe medica expensesrelated to Ms. Mansdll’ ssonfor whomMs. Mansdll expectsto pay

$1,500 per month. As to Defendant’s net monthly household income, Defendant currently earns



$2,006.86, and Ms. Mansdl currently earns approximately $1,800 as a registered nurse. See
Hammermeder, 270 B.R. a 878 (induding the new spouse's income in determining the debtor’s
disposable income). Without considering medical expenses, Defendant’ s household income exceeds the
present living expenses by approximately $1,150. If the Court consders the medica expenses, it would
gppear that Defendant lacks the ability to pay the debt at issue. However, for the following reasons, the
Court questions whether it should recognize certain expenses in determining Defendant’s disposable
income.

Asto the increasein household expenses semming from Ms. Mansdll’ s new residence, the Court
will not accept the higher mortgage payment as a basis for Defendant’s inability to pay. Indeed, this
increase in housing cogts nearly doubles what Defendant was paying for rent or a mortgage when he lived
done and filed his bankruptcy petition as well as when Defendant and Ms. Mansdl first began living

together after they married. See, e.q., Hanmmermeder, 270 B.R. at 879 (disdlowing some of the debtor’s

expenses as beng atifiddly inflated). Defendant dso shares this expense with Ms. Mansdl who earns
ggnificant income as aregistered nurse. Inaddition, the Court notes that the purchase of anew home only
one month before trid and with the knowledge of the son’s significant medica problems gives the
appearance of voluntarily increasing living expenses which distorts the disposable income andysis*

Regarding the medica expenses of Ms. Mansdll’s son, the Court will not consider these cogts as

4 Although household expenses will certainly increase when anew member joins afamily

unit, the Court notes that nearly dl of Defendant’ s expenses have increased if not doubled since he filed
his Schedule Jin May 2002. As examples, the Court lists Defendant’ s following expenses: ectric and
gas bill rose from $64 per month to $150 per month, water bill rose from $36 per month to $50 per
month, internet service increased from $19.95 to $29, home maintenance increased from $50 to $75,
and food or groceries increased from $220 to $400.
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Defendant’ sobligationfor severa reasons induding because Ms. Mansdll’ s son is not the lega dependent

of Defendant. See, eq. Budp v. Romer (In re Romer), 254 B.R. 207, 213 (Bankr. N.D. Oh. 2000)

(finding that, wherethere was no legal obligation to support aroommeate or the debtor’ s adult sons, these
expensesweredisalowed). Defendant admitsthat he has not adopted Ms. Mansdll’sson. Moreover, the
evidence does not indicate that Ms. Mansdll’s son is a dependent of Defendant to the extent that he
presently reasonably reliesor should rely on Defendant’ sincome to pay for hismedicd expenses. The son
has medical insurance coverage under at least two policies, Defendant’ s and Ms. Mansdll’s, and the son’s
biologicd father pays one-hdf of the medica expenses. The Court aso notes that the biologicd father
could be the subject of afurther actionor damfor additiond child support because of the costs attributable
to hisson'sillness. In addition, the full brunt of these expensesis not immediady facing Defendant’ s new
family unit. Indeed, in addition to payments from hedlth insurance, Ms. Mansell testified that Medicare
currently pays eighty percent of these medicd expenses and will continue to do so for three years, atime
period during which Defendant could greatly reduce the debt owed to Pantiff. Further, Ms. Mansdll
admits that other programs may exis to ad families whose children receive organ transplants, and she
acknowledges that she has not yet investigated these programs to determine her son’s digibility. In
essence, dthough Defendant’ snew family unit may face paying Sgnificant medica cogsin the future, these
costs are not yet beingincurred to the extent projected, and it appears that Ms. Mansell’ s son has severd
other sources that can assst with or pay his medical expenses, induding his biologicd father. See, eq.

Gezma v. Rogan (In re Rogan), 283 B.R. 643, 648 (Bankr. D. Conn. 2002) (finding that a debtor’s

immense medicd expenses will eventudly abate and ruling that he has the ability to pay his obligations).

Moreover, for purposes of considering dischargeability, the Court believes that Defendant should not be



able to sacrifice the interests of his former wife and natura childrenin order to voluntarily pay toward the
extraordinary expenses of Ms. Mansdll’ s son no matter how sympathetic the circumstances.®

The Court will now determine, pursuant to 8523(a)(15)(B), whether discharging the debt results
in a bendfit to Defendant that outweighs the detrimental consequences to Fantiff. When performing a
detriment / benefit andlyd's, courts exercisether equitable powers, evauatethe lifestyles of the parties, and

make avaue judgment in deciding which party suffersthe most.  See Seybt v. Seybt (In re Seybt), C/A

No.01-03549-W, Adv. Pro. No. 01-80128-W, 2002 WL 342346, at *4 (Bankr. D. S.C. Jan. 14, 2002)

(ating Phillipsv. Phillips(InrePhillips), 187 B.R. 363, 369 (Bankr. M.D. Fla. 1995)). Tomekethisvaue

judgment, courtstypicdly rely onatotdity of the circumstances approach and consder avariety of factors,
including the income and expenses of both parties, whether the non-debtor spouseisjointly liable on the
debts, the number of dependents, the nature of the debts, the reaffirmation of any debts, and the non-debtor

spouse' s ability to pay. See id. (dting Lipirav. Kaczmarski (In re Kaczmarski), 245 B.R. 555, 564

(Bankr. N.D. 1ll. 2000); Sparagna v. Metzger (In re Metzger), 232 B.R. 658, 665 (Bankr. E.D. Va
1999)). Other factorsinclude the current assets of the parties and their respective spouses, the hedth, job
kills, training, age, and education of the parties and their respective spouses; changes in the parties
financid condition since the entry of the divorce decree; the amount of debt that has been or will be
discharged in the bankruptcy, and the parties’ good faith. See Addill, 236 B.R. a 197 (ating In re

Armstrong, 205 B.R. 386 (Bankr. W.D. Tenn. 1996)).

5 The Court dso recognizes that, if the debt is not discharged, Defendant could request
that the Family Court consider a change of circumstances in adjugting its original award and
determination between Plaintiff and Defendant.
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Inthis case, the Court believes Defendant did not prove that the discharge of this obligation would
result in a benefit to him that outweighs the detrimenta consequences to Plaintiff. The Court reechesthis
concluson for three reasons. Firdt, the former marita resdence, which is encumbered by the second
mortgage in question, is Plantiff’s (and her children’s) only tangible asset. She has no retirement plan and
no vehide and owns no other real property or securities. Incontrast, Defendant’ s new family has recently
purchased anew home, and Defendant has a retirement savings plan with a present vaue of over $6,300
to which he contributes. Both Defendant and Ms. Mansdll own late-model cars. |If Defendant does not
pay the second mortgage, Plaintiff will be liable for the obligation, and, after reviewing her family’ sincome
and expenses, the Court anticipates Plantiff will be unable to make both the first and second mortgage
payments and that she will likely lose the property.® Defendant dismisses the importance of this asset as
he argues that the renta income the property generates is minimd and that, even if Plaintiff loses the
property, she and her childrenwill continue to reside inthe home that her mother-in-law providesfor them.
These pecious arguments, however, ignore the fact that this property is Plantiff’ sonly asset. Losing this
property would cause Plantiff to suffer asgnificant detriment, and she should not be pendized because she
receives from other family members the use of a vehicle, which was necessitated by Defendant’ s defaullt,
and a modest home. While Defendant’s fresh start would be enhanced if this $16,000 debt were
discharged, Defendant has sill enjoyed the benefits of bankruptcy protection and discharged unsecured,

nonpriority debt totaing approximately $57,000. Inaddition, the Court has previoudy noted the financid

6 Subtracting Mr. Beverly’s child support payments from Plaintiff’ s family’ sincome, it
appears that Plaintiff’ s family has gpproximately $2,200 per month to pay for normal living expenses.
Thetotd of the first and second mortgage paymentsis approximately $975.
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conditions of Faintiff's family and Defendant’s family, and the facts reflect that Defendant can meet his
living expensesand will not suffer ahardship inpaying this obligation to the extent that Plaintiff would if the
debtweredischarged.” Findly, the Court notesthat payments on the second mortgage can be substantially
satisfied within three years® Although Defendant cites the expenses of Ms. Mansdll’s son as one factor
in preventing him from paying the second mortgage, Ms. Mansdll admitted that Medicare would assist
paying these expenses for three more years. The timing suggests that Defendant could pay the obligation
he owes pursuant to the Divorce Decree and then shift hisfocus to voluntarily asssting Ms. Mansdll’s son
when Medicare benefits expire. 1n sum, the totdity of the circumstances indicates that the benefit of the
discharge of the debt represented by the second mortgage held by First Union is outweighed by the
detriment to Plaintiff. CONCLUSION

From the arguments discussed above, it istherefore,

ORDERED that Defendant’s obligation to pay the debt represented by First Union's second
mortgage encumbering Plantiff and Defendant’s former marital residence is excepted from discharge
pursuant to 8523(a)(15).

AND IT I1SSO ORDERED.

! Indeed, Plaintiff could work full-time as a medica transcriptionist and plausibly pay the
second mortgage, but Plaintiff would then incur child care and transportation costs or leave her children
aone after school in an unsafe neighborhood.

8 The evidence dso indicated that First Union was, a one point, willing to negotiate a
settlement of the second mortgage by discounting the debt.



