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THIS MATTER comes before the Court on the Complaint of . Ryan Hovis (the 

"Trustee" or "Plaintiff') to recover preferential transfers pursuant to 1 U.S.C. §547(b)' and S.C. i 
Code Ann. §27-25-10.2 After reviewing the pleadings in this matter d considering the 4 
evidence presented and arguments of counsel at trial, the Court makes he following Findings of It 
Fact and Conclusions of Law pursuant to Rule 52 of the Federal Rule of Civil Procedure, made 

applicable by Rule 7052 of the Federal Rules of Bankruptcy Procedur .' 1 
FINDINGS OF FACT I 

1. Air South Airlines, Inc. ("Debtor") filed a voluntary petition f relief under Chapter 11 t 
of the Bankruptcy Code on August 28, 1997. The case was subseque ly converted to Chapter 7 ", 

1 Further references to the Bankruptcy Code shall be by ection number only. 

2 Plaintiff did not address the anti-assignment statute in proposed order; 
therefore, the Court deems it abandoned. 

3 The Court notes that to the extent any of the following indings of Fact constitute 
Conclusions of Law, they are adopted as such; and to the extent any C nclusions of Law 
constitute Findings of Fact, they are so adopted. I 



and Plaintiff was appointed to act as Trustee. 

2. On August 18, 1999, Plaintiff commenced this adversary proc 

avoidance of transfers in the amount of $30,393.26 and requesting thi 

transfers in question to constitute assignments voidable under S.C. Cl 

3. Summit Security Services, Inc. ("Summit") is a provider of se 

1996, Summit began providing security services to Debtor at JFK Int 

York, New York. Summit provided the following services to Debtor 

concourse; (2) screening of passengers and their luggage; and (3) whc 

billed Debtor for the wheel chair service on a weekly basis and charg 

that was serviced. The guard service in the concourse was billed wee 

guards' services. The screening of passengers and their luggage was 

per passenger charge. 

4. The payment terms for the invoices that Summit sent Debtor 7 

basis. 

5. Summit ceased doing business with Debtor on May 30, 1997 

another terminal at JFK International Airport where Summit did not I 

6. After May 30,1997, Debtor paid Summit's invoices as f o l l o ~  

4 The Court relies on the stipulated summary presented 
Exhibit A which reflects both the pre-preference and preference dates 
invoices, the dates the payments were received by creditor, the amom 
amounts of the payments. However, the Court notes that there are di: 
summary of invoices and the actual invoices, which are the subject oi 
introduced at trial as Plaintiffs Exhibit 1. Because the Court was no1 
invoices for pre-preference payments, it cannot make a comparison bl 
stipulated summary to correct any discrepancies; thus, it relies solely 
to calculate the percentages discussed within. 
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1999. 

relevant date is the date that the check was received by the creditor. 



aged between 73 days to 108 days, with an average of 85.83 days. final payment on July 30, 

1997 was for seven invoices which had aged between 74 to 100 an average of 88 days. 

8. Debtor never paid its obligations to Summit upon receipt o even within 30 days. During f 
Summit and Debtor's relationship; the period between the invoice ate and date the payment was t 
received by Summit varied from a low of 38 days to a high of 141 ays, with an average of 77.43 P 
days. I 
9. During the pre-preference period, Debtor's delinquency re lted in friction between + 
Debtor and Summit. On December 12, 1996, Debtor wrote Summ 's Operations Manager 11 
regarding the delinquency. Debtor's letter stated: I 

According to our records, Air South has pai 
$54,000.00 since September, and currently o 
which $15,176.46 has aged beyond 60 days 
we will pay $15,176.46 on Friday, Decemb 
glad to personally deliver this check to you 
flight 836 on Friday at 15:OO). The remaining b 
$18,117.39 will be paid on December 30, 1996. 
continue to make weekly payments to you 
intent of keeping our aging payables to yo 

Summits' records indicate that a payment of $16,546.92 was made on December 16, 1996. 

Debtor did not make the December 30, 1996 payment as promised and, on January 2, 1997, f 
Summit's director of accounts receivable wrote a letter to Debtor manding payment. Summit's + 
records indicate that it received a payment of $16,546.93 on ~anu+ 3, 1997, 

10. Debtor did not make the weekly payments as promised. April 17, 1997, Debtor sent a 4 
letter via facsimile to Summit's director of accounts receivable w ch stated: "I 

Confirming today's conversation, our next payment to your for 
$10,000.00 will be made tomorrow for express deli ery Monday, 
April 21,1997. I 



Weekly $10,000 payments will follow on successiv 
until we are at our 30 day aging target with you. 

Summit's records indicate that on April 21, 1997 it received a pa ent in the amount of * 
$9,858.51. Debtor made a $10,000.00 payment on April 29, 1997; approximately one week after I 
the April 21, 1997 letter. However, Debtor thereafter failed to m weekly payments. + 
11. During March through July of 1997, Summit represented a proximately 40 to 60 airlines 4 
other than Debtor. Evidence presented to the Court at trial indicat that between 45% to 50% of + 
customers paid Summit's invoices within 31 to 60 days of the inv ce date; between 20% to 23% 4 
of customers paid Summit's invoices between 61 to 90 days; and proximately 27 to 28% of t 
customers waited over 91 days to pay Summit's invoices. Debtor sually fell within the second 

category and, during the pre-preference period, allowed its to age an average of 77.43 

days. 

12. The Trustee's expert testified that the Robert Monis Annual Statement 

Studies for 1997 indicated that the median number of days and payment in the 

security industry was 42 days. 

13. Gary L. Cerra, who is employed by Summit as the terminal 1 at JFK 

Airport, testified on behalf of Summit that, from his 

service providers, the usual aging of invoices by other airline sec ty service providers was 

between 30 to 60 days. 1 
CONCLUSIONS OF LAW 

Section 547(b) provides the trustee with the authority to av id any pre-petition transfer I 



Except as provided in subsection (c) of this sectj 
avoid any transfer of an interest of the debtor in 

(1) to or for the benefit of a creditor; 
(2) for or on account of an antecedent de 
debtor before such transfer was made; 
(3) made while the debtor was insolvent; 
(4) made-- 

(A) on or within 90 days before t 
of the petition; or 
(B) between ninety days and one 
filing of the petition, if such cred 
transfer was an insider; and 

(5) that enables such creditor to receive I 
would receive if -- 

(A) the case were a case under ch 
(B) the transfer had not been mac 
(C) such creditor received payme 
extent provided by the provisions 

The trustee's avoidance power which is set forth in §547(b) prc 

distribution among creditors" by ensuring that all creditors get 

estate while discouraging creditors from "outmaneuver[ing] eac 

financially unstable debtor." Mvo-S- 

1994). Prior to trial, the parties stipulated that the requirementr 

The transfers in question were payments by the Debtor for the 1 
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security services to Debtor. Third, pursuant to $547(f), "the de 
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because in this case unsecured creditors will receive less than 100% stribution, Summit's 4 
position was improved by virtue of receiving the payments. I 

While §547(b) provides the trustee with a strong power to ava d certain transfers that I 
meet its requirements, the Bankruptcy Code also provides creditors w th various defenses to I 
preferential transfer recovery. Summit, in the case now before the C , has raised the .I- 
"ordinary course of business" defense which is set forth in §547(c)(2) The section provides: I 

(c) The trustee may not avoid under this section a 
. . . 
(2) to the extent that such transfer was-- 

(A) in payment of a debt incurred 
the ordinary course of business or 
of the debtor and the transferee; 
(B) made in the ordinary course of busi 
financial affairs of the debtor and the tr 
(C) made according to ordinary b 

Section 547(g) sets forth which party bears the burden of proof in a p ference action. It f 
provides that the trustee bears the burden of proving that the require nts of subsection (b) have + 
been met in order to avoid the transfer as preferential; however, "the editor or party in interest .f 
against whom recovery or avoidance is sought has the burden of prov g the nonavoidability of a t 
transfer under subsection (c) of this section." Thus, in order to prevai under the ordinary course I 
of business defense in this case, Summit bears the burden of proving at the debts, as +I 
represented by the invoices, were incurred in the ordinary course of business affairs of Debtor tit. 
and Summit; the payments were made in the ordinary course of the b siness of Debtor and I 
Summit; and the transfers were in harmony with the range of terms p vailing in the relevant + 
industry's norms. 

e, CIANO. 93-71381-W, Adv. Pro. (Bankr. D.S.C. 

03/25/1996). At trial, Plaintiff and Summit stipulated that of subsection A had 



been met. Therefore, the issues that remain before this Court and Summit bears the 

burden of proof by a preponderance of the evidence are whether B and C have been 

met so that the subject preferential transfers may be excepted s avoidance pursuant 

to the ordinary course of business defense. 

A. Section 547(c)(2) - The Ordinary Course of Business D 

The leading authority in this District on the ordinary co siness defense is the 

Fourth Circuit decision of Advo-Svstem. Inc. v. 1044 (4th Cir. 1994). 

The Court in &hSy&n recognized that subs 

subjective and objective test respectively which s. In the past, many 

courts have struggled with the issue of what an 

whether preferential transfers were made in th or financial affairs of 

the debtor and creditor and whether said trans 

terms. Some courts were leaning toward applying a subjective tes 0th subsections B and C; 

however, as the Fourth Circuit has held, "[blecause subsections B are written in the 

conjunctive, the use of subsection B's subjective approach under ion C would render 

subsection C superfluous." A-, 37 F.3d at 1048. Thu urth Circuit has 

concluded that, whereas subsection B is 

§547(c)(2) which requires an analysis o 

particular parties under consideration,"' 

C h p ) ,  182 B.R. 728,736 (Bankr. W.D. Va. 1995) (quoting 

F.2d 903,907 (6th Cir. 1990)), subsecti 

creditor's industry." &hSy&n, 37 

no help in defining the phrases "incurr 



ordinary business terms." k e  , CIA No. 93- 

71381-W, Adv. Pro. No. 95-8003-W. Courts testing the validity of $e ordinary c o m e  of 

business defense under §547(c)(2) have thus usually made "particul ly factual" inquiries. Sse 1 
v. TJPS (In, 888 F.2d 42, 5 (6th Cir. 1989). 

B. Subjective Test - Section 547(c)(Z)(B) 

Subsection B is the subjective component of the three-prong d test of §547(c)(2). When I 
analyzing subsection B, "[tlhe relevant question is not whether the sactions were ordinary P 
with respect to some objective standard in the industry, but whether ey were 'consistent with 1" 
the course of dealings between the particular parties."' Huffman, 18 B.R. at 736 (Yurika Foods 1 
Corp. v. UPS (In re Yurika Foods Corp.), 888 F.2d 42,35 (6th Cir. 989). Factors that courts 4 
have considered when making a determination under subsection B e the prior course of dealing I 
between the parties; the amount, mann 

surrounding the transactions. 

118 B.R. 384,385 (Bankr. D.S.C. 198 

of the parties' conduct; rather, "late p 

showing that late payments were the 

days after the date of the invoice. During the preference period, ents were made on an 

average of 86 days after the date of the invoice. Even though in question were paid, 

on average, ten days later than the pre-preference payments, that such a slight 

difference does not defeat the ordinariness required in the 

payments prior to the preference period were made, on average, 54.9 days after the date of the 



invoice. However, the preferential transfers at issue in the case we 1 made an average of 67.18 

days after the date of the invoice. The court concluded: 

If timeliness of payments is determined solely on 
comparison of average days before and during 
period, the difference in this case is not so 
the ordinariness of all the payments. The 
reflects a time range consistent with other 
that a narrow band of difference is acceptable. 

In, 182 B.R. at 737. I 
The Court finds that the three payments in question in this e meet the ordinary course t 

of business requirement of subsection B . ~  When considering the ti ing, the amount and manner f 
the transactions were paid, and the overall circumstances under w h the transfers were made; 

l? 
the Court finds that the difference in the timeliness and manner of ayments during the 9 
preference period was not so significant from prior course of deali between the parties as to 

defeat the ordinariness of the payments. Another factor that the must consider is the 

existence of any unusual debt collection practices. "Any payment at was made in response to t 
unusual creditor pressure is made out of the ordinary course." Id 737. In this case, Summit 4 
had corresponded with Debtor by letters dated January 2, 1997 and ne dated post-petition, P 
August 15, 1997; informing Debtor of the late payments and reque ting that payment be 1 
remitted. Furthermore, Debtor had corresponded with Summit by tters dated December 12, Y 
1996 and April 17, 1997 and had agreed to make weekly payments ti1 Debtor caught up to the P 
thirty day aging target with Summit's invoices. The Court finds th the majority of t 

6 A comparison between the average aging of pre-pre erence payments and aging of 
the payments of each of the fourteen invoices that are the subject o this case, rather than a sole 
comparison of averages, would likewise provide that invoices date 03/24/97 (in the amount of 
$10,000), 04/14/97,04/14197,05/12/97, and 05/18/97, which have een found to meet the 
requirements of subsection C, would also meet the requirements of 1 subsection B. 



Furthermore, the preferential transfers in question were not a result o any particular coercion by I 
Summit. In fact, between the letter by Debtor of April 17, 1997 and he letter by Summit dated I 
August 15,1997, there is no evidence that further conversations or cdrrespondence took place 

between Debtor and S m i t  requesting the payment of the overdue 1 voices. The Court thus b 
finds that the transfers at issue were not a result of unusual collectio activities; therefore, the 1 
payments all meet the "ordinary course of business" test set forth in kbsection B. 

C. Objective Test- Section 547(c)(2)(C) 

Subsection C provides that in order to meet §547(c)(2)(C), t defendant must show that "t 
the subject transfers were "made according to ordinary business te " Courts have viewed this + 
subsection as the objective analysis of the three-pronged test, and ha e held that "the benchmark t 
for ordinariness is the norm in the creditor's industry." See Tnc. v. Ma= 

m, 37 F.3d 1044, 1047 (4th cir. 1994). In Fibs T .ite Corp v. 

F, 18 F.3d 217 (3d Cir. 1 94), the Court defined t 
"ordinary business terms" as "the range of terms that encompasses practices in which firms "1; 
similar in some general way to the creditor in question engage, and at only dealings so 4 
idiosyncratic as to fall outside that broad range should be deemed ex aordinary and therefore t 
outside the scope of subsection C." Id at 224 (quoting h e s  v. 1 

-, 9 F.3d 680,685 (8th Cir. 19 

[Slubsection C . . . establish[es] a requirement that 
prove that the debtor made its pre-petition prefere 
harmony with the range of terms prevailing as so 
industry's norms. That is, subsection C allows 
considerable latitude in defining what the relev 
even departures from that relevant industry's n 
so flagrant as to be "unusual" remain within s 



industry in this case is the airline security service providers industry. The evidence presented by I 
Summit's witness shows that other airline security providers aged usually between 30 to 

60 days, even though some invoices aged even longer than that Cerra's testimony is 

further supported by Summit's own practices that it would contact M btor regarding the payment 1 
of invoices which were more than 30 days old; and, in the case the count because more than 60 

days old, Summit's accounting department would contact its operati n manager at JFK to assist 

in the collection of the invoices. i 
The industry norm is to be viewed under a sliding-scale appr ach which allows for a f 

variance from the established industry norm depending on the length of time of the relationship 

between the parties. I 
In summary, we hold that subsection C requires an obj 
adopt the Seventh Circuit's Tolona Pizza rule modifie 
follows by the Third Circuit in Molded Acoustical. 

[W]e read subsection C as establishing the re 
creditor prove that the debtor made its pre-petit 
transfers in harmony with the range of te 
relevant industry's norms. That is, subsectio 
creditor considerable latitude in defining wh 
is, and even departures from that relevant in 
are not so flagrant as to be "unusual" rema 
protection. In addition, when the parties have had an 
steady relationship, one whose terms have 
changed during the pre-petition insolvent 
be able to depart substantially from the range of t  
under the objective industry standard inquiry and 
in subsection C. 

Id at 1050; 0, 18 at 226-27. In Inr.e 

Molded, the Court held that the debtor's relationship, 



which had begun approximately eighteen months prior the debtor's 

extremely lengthy, but was of a sufficiently long duration that the rc 

some leeway, meaning we might approve a not insubstantial depart1 

day industry norm." Id at 227. In this case, Summit began providi 

in April of 1996 and the relationship continued until May 30, 1997. 

Summit was received on September 10, 1996 and the last one, whic 

issue in the present case, was received on July 30, 1997. While Det 

a long-standing prior course of dealing, the Court finds that, when t 

of the circumstances, some leeway in determining whether the trans 

requirement of subsection C is appropriate. The Court finds that an 

in this case, which were aged 75 or more days do not meet the requi 

Thus, the preferential payments which meet the requirements of $ 5 ~  

unavoidable are for the payments of invoice dated 03/24/97 in the a 

dated 04/14/97 in the amount of $2,113.99, invoice dated 04/14/97 

invoice dated 05/12/97 in the amount of $666.82, and invoice dated 

$2,160.17, all ofwhich total $15,524.25. The remaining payments 

$14,868.81 are deemed avoidable by Plaintiff pursuant to 55470). 

ORDERED that judgment for Plaintiff shall be in the amour 

AND IT IS SO ORDERED. 
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