
UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF SOUTH CAROLINA 

IN RE: 

S(ruthcl-n Tcxtilc Knitters, Inc , 

Robert F. Anderson, Trustcc, 

Plaintiff, 

Samuel H. Simchon, Levv Srmchon, 
Rebecca Simchon, Oded Simchon, Renee 
Simchon, I-iava Simchon, Struthern 
Textile Knitters o f  Greenwood, Inc , STK 
dc  I londuras Sewing, Inc. Excel Dyc.in); 
, i r d  Fir~isl~ir~g, I r lc , Center Po11 ~t 

C:onstruction, 111~ ., and 0 1 ~ 1  Fort 
Industrial Park, l.T.C, and Bav Tslancl 
Sportswear, Inc., 

C'ase No. 98-07203-W 

ORDER 

Chaptcr '/ 

'This matter comes before thc court on the Motion of thc Plaintiff, Robert F. 

Anderson, Trustcc to cntnpel Billy J .  Garrett, Jr. to respond to qucstinns at his deposition. 

An involuntary petition for reIirf ~rnrlcr Chapter 7 of thc Bankruptc~ Code was filed 

against the debtor, Southern Textilc Knitters, Inc., on Auj:ust 19,1998. Relief was 

sul~sscqucntly. granted and the Plaintiff  czJas apyointcd to act as Trustcc. The T r u s t c  

brought the instant action against thch insidrr.; t r f  thc ctcbtor for the turnover assets 

pursuant to I1 U.S.C. 5 542, thr recovcry o f  preferential transfers pursuant to 11 U.S.C. 5 

b4/, for the recovery o f  fraudulent transfers pursuant to 11 U.S.C. 9 548, for the recovcry o f  



post-petition transfers lnursrlant LO 11 U S C § 549, ftrr ciomages for breach of fiduciary 

duty, to pierce thc? corporate veil, for damagcs for aiding and abctting the transfer of the 

clcbtor's assets, for con~rersion, tor frauclulent transfers pursuant to South Carolina Code § 

27-23-10, for civil conspiracy, for subordination ot c-laims, ftrr an accounting, and kor the 

collection of monies due to the estatc3 

The witness, Billy J Garrett, [r., rs a nitmbcr o f  thc  South Carolina Bar. Mr. Garrett 

served as corporattl counsel for the del~tor bvgin~~ing July 1, 1997 and continuing at least 

until after the involuntary petition was filctl against the debtor. Mr. Garrett also 

represents the dcfcmdant, Sarnritrl Srinr-l~cjn, i r - r d  ' 4 sever:?I m a t t ~ r  

currently pending in other courts. Mr Garrett Iias also represented Mr. Simchon's wife, 

the defendant, Rer~cc Simchtrn. Finall), Mr.  Garrett- has represented the defendant, 

Southern Textile Knitters of Grccnwoo~l, Inr. (STK Greenwood). Mr. Garrett has admitted 

Ti? his complaint, the 'Prustet~ allctgcs that thr  debtor, under the control of the 

ilctcwdant, Samuel Simchon, transfcrrc1~1 approximately $940,00C1.00 in inventory to Samuel 

Slmchon who subsequently tral-tsfcrrcd thr. inventory to a cumpany owned by MY 

S~nrsl~c~n, the defendant, STK Grernwotrd. 'I'h(2 I'rustee alleges that the transaction 

constituted a fraudulent transfer, and  prtllcrrnce 

The Trustee questioned Mr Carrittt rt~g~lrilinj; the matters in which he currently 

rcprcsents the defendants. Thc Tr~~.;tt.e also questioned Mr Garrett regarding his 

STK Grrcnwood, and conversations hc had with Mr Simchon regarding the transfer of 

inventory to STK of Greenwood. The ~~ritncss, at thc request of the defendants, Samuel 



Simchon and STK Greenwood, rctused to answer thc Trustee's yucstions on the grounds 

that the information was protected b ) ~  the attorne) /clii.nt privilege. 

The Court of Appeals for  thc Fourth Circuit ha5 adopted the following test for the 

'~ppllcation of the attorney/client privilcgc~ 

The privilege applies onIy i f  (1) thc asserted holdcr o f  the 
privilege is or sougl~t to Irecomc a client; (3) the person to 
whom the communication was mad? (a) is a member of the 
bar of a court, or his subor~li~iate and (b) in connection 
with this commul-lication is acting as a lawyer; (3) the 
comrnunication relates ttr a fact of which the attorney 
was informed (a) by his c-lient (b) without thc presence 
of s t rang~~rs  (1:) for the pi~rp(.>sc? c ~ f  securing primarily 

either (i) an opinion on law or (ii) legal scrvices or 
(iii) assistance in some legal procecding, and not jd) 
for the purpose o f  committing a crime or tort; and (4) 

the privilege has been (a) clailncd and (h) not waived 
by the client. 

It is well established that the '1'nlstc.e has the authority to waive the debtor's 

attorner/clicnt priv11ege so that corporatcl counsel mav fully answer questions. In 

Conri i~od~fy  Flsturcs Trrzlhng 71. W~lntramb, 105 S Ct. 1986 (1985), the court held as follows: 

In seching to rnaxrlmizr the v d u r  r ~ f  L ~ L V  eslcltc., ~ h r  
trustee must investigate the conduct o f  prior management 
to uncover and assert causes of action against the 
debtor's officers and directtrrs See generally 11 U.S.C. 
Sections 704(4), 547,548 I t  wcjulcJ ofton be extrcmely 
difficult to conduct this 1ncju1i-y i f  tht3 ttrrm(.r n i anagc rn~n t  

were allowed to control the corpcrration's ~ittorncj -client 
priviIcgc and therefore to  control access o f  the corporation's 
legnl file5 To the extcrit thdl management had wrongfuIIy 
diverted or appropriateci corporate assets, it could use 
the privilege as a shield aga~nst thcx truster's efforts to 
identify those assets Thc Code's goal of uncovering 
insider fraud would bc substantlallv dcfc3ated if  the 



debtor's directors wcrc to rctain the one management 
powcr that might effectively thwart. dn invcstigation 
into their ow11 conduct Scr gcncrallv lrl  rrJ Broioy, 
527 F 2d 799, 802 (cA7 1976) (f717u i uvlar~l)  

At or about the tirne the inventorv m7as transfcrrcd, Mr Garrett was representing 

both STK Greenwood and the debtor. Sincc Mr Garrett was representing both parties to 

the transaction, nci ther can cla irn a ttornev/ client privilege. C;crrn~r u Woilfinhnrger, 430 

r.2~1 1093 (Sth Cii- 1970), cert. dcn. 401 U '7 974, picr~~clrs  that  when "thc same attnlncy acts 

for two or more parties hdving a common interest, neither party may exercise thc privilege 

in ,I subsequent controversy m~ith tht. ott.~cr " Since Mr Garrett was representing the 

dcbtor, Samuel Simchon, and STK Gra~cnwood, noncl of the parties may assert the 

privilege. 

The most well known exception to  the attorne\i/client privilege is the so called 

crime-fraud exception. See Tn re Anirlrcwjs, 186 B.R. 219 (Bankr. G.D.Va. 1995); In rc Rigby, 

199 B.R.  358 (Bankr* E.D.Tex. 1995); In rc llinr~lntll 71. 5heirIon I,. Pollnck Corponztion, 216 B.R. 

589 (Bankr. 5.U. Iex. 1995); and In re CJrlrrrl~t~rlrrnd In.r)r7sfmer!f Ciorporatron, '120 H.li. 627 

[Bankr. D.R.I. 1990). In order to circumvent the attornry/client privilege on the basis of 

fraud, the 'Trustec must makc d prltrrrl f i r (  itJ case t ) ~  tiemonstrating ontl or more "badges of 

fraud" is present. 

In the current case, thcre are several such badges 'I'here is an insider relationship 

between the debtor, Mr Simchon, anri Sol~thern TrxtiIr Knitters o f  C;rt.rnwood, Inr Mr  

S~mchon owns all the stock and is the, yrosidtlnt of Southern 1 extile Knitters of 

Greenwood, Inc Mr Simchon and several o thcr nirlmbcrs of his family own all the stock 

of thc debtor and Mr. Simchon was the president of thr drbtor. 



The transfer of the invcntc~ry took place nc) more than three months prior to the 

filing of the invc7Iuntary petition. C'losr proximity in time to insolvency and litigation are 

both rrcognize~i badges of  fraud. 

'l'he nature of the transaction has been secreteti by Mr. Simchon. At his Bankruptcy 

I<ulc 2004 examination, he indicated t h ~ t  thC transfcr of inventory was a contemporaneous 

c~xchangc. Howcvcr, the cancrl1rd check and  thr? invoicils submitted by the Trustec 

indicate that the transaction w a s  not  contemporaneous. 

The debtor continued to have possession nf the  transfcrrcd inventory after the 

allegecl transaction had taken placr. Fiiislly, t h e  r J ~ f e n c l a  nt, STK C',rr.rnwnnd took over the 

debtor's location, customers, empIoyecs, and tclephtrne number. 

I t  is not necessary that the Trnstcnc prcwe intent to  defraud at this timc. Ijowever, 

thc: Trustee has established a puiirrn f;/c-ir> (:as(? by ciemtrnstrating one or more badges of 

f r aud .  

IT IS THERFI;ORE ORDEIIEIII, AIIJUDGED AN11 IIECT?EED that thc Trustee's 

Motion to CompeI is granted. The bt~itncss, Billy J .  Garrett, Jr. shall answer the questions 

tlic Trustee has posed. 




