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Based upon the Findingsof Fact and Concdlusionsof Law asredted in the attached Order of
t he Court, themationfor rdief from theaut onati ¢ say filed by Joy M. Ackerman isdenied at this

time,
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Thismatter came beforethe @urt on the motion of Joy M. Ackerman ("Mrs. Ackerman”) B
for relief fromtheautomaticstay. Mrs. Ackerman sought relief from thestay in order to prosecute
an activn seeking equitableapportionment of t he marital property in the Family Court of the State
of South Carolina, Colleton County (“Family @ut™). RaphC. McCullough, II, as Trusteefor the
bankruptcy estate of Clyde 0. Ackeman (the " Trusteg"), objected to the rdlief requested. This@urt
has heard theargumentsaof counsel and in baancdng the potential prgjudiceto the bankruptcy estate
agai st the hardshipsthat will beincurred by M's. Ackerman, this Court sustains the objection of
the Trusteeand deniesMrs. Ackerman's mation for relief from the automatic stay. In denying this
Motion, the Court makesthefollowing Findingsof Factsand Conclusionsof Law.

FINDINGSOF FACT

1. Thisnatter arises from theadversary proceeding brought by the Trustee against M s.
Ackerman and the Debtor, Clyde O. Ackemen (“Mr. Ackerman'), adversary proceeding number
95-8322 (the "bankruptcy litigation"). In his Complaint, the Trustee has aleged two causes of
action: (1) fraudulent conveyancespursuantto 11 U.SC. § 544(b) and (2) equitable gpportionment
of marital property. The partiesagreethat the Family Court would not have jurisdictionover the

causeof action pursuantto 11 USC. § 544(b).
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2. After thefiling of this bankruptcy case, Mrs. Ackerman brought a complaint in the
Family Court for divorce and for equitable apportionment of marital property. Mzs. Ackerman
assertsthat shedid not know of the pendency of the bankruptcy proceeding when she sought the
relief for equitable goportionment. Upon learning of the bankruptcy, al proceedingsin the Family
Court litigation werestayed. Discovery hasnot begunin the Family Court litigation.

3. In the bankruptcy litigation, the issues have been joined and Mr. Ackerman has
agreed that the Trustee is entitled to Mr. Ackerman's portion of the equitabl e apportionment of
marital property. Thus, the Trustee is the red party in interest in the proceeding for equitable
apportionment.

CONCLUSIONSOF LAW

Thestandard for determiningwhether to grant relief from theautomaticstay in order to alow
astate court actionfor equitablegpportionment to proceed isset forthini n re Rebbins, 964 F.2d 342
(4th Cir. 1992). In Robbins, the Fourth Circuit stales, in parl:

The court must baance potentid prejudiceto the bankruptcy debtor's
estate againg the hardships that will be incurred by the person
seeking relief from the automatic day if relief isdenied. (citation
omitted) Thefactorsthat courtscongder in deciding whether to lift
the automatic stay include (1) whether the issues in the pending
litigation involve only state law, so the expertiseof the bankruptcy
court is unncecssary; (2) whether modifyingt he stay will promote
judicia economy and whether there would be greater interference
with the bankruptcy case if the stay were not lifted because matters
would have to be litigated in bankruptey court; and (3) whether the
estate can be protected properly by arequirement that creditors seek
enforcement of any judgment through the bankruptcy court.

964 F.2d at 345.
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Inappl yi ng the Robbins factors W the case at hand, it appears diat all facwrs ndicate that die
moationfor relief from the automatic stay should be denied at thistime without prejudice.

Whilethe Family @urts of thisState have great expertise in equitable apportionment i SSUes,
thiscase ds0involvesissuesof fraudulent conveyancespursuant to 11 U.SC. § 544 which nist be
heard inthisCourt. Additionaly,counsel for Mrs. Ackerman stated that an equitableapportionment
action in the Family Court would probably not be heard within the year; however, if thelitigation
remainsin this Court, the matter could be heard within afew months. Thus, judicia economy
weighsin favor of thisCourt retainingjurisdiction.

In addition, the tacts of thiscase gppear Smilar to thefactsof Inre Roberge, 181 B.R. 854
(Bankr. ED. V a1995). Inthiscase, like Roberge and unlike Robbins, the bankruptcy petition was
filed prior to the equitable gpportionmentlawsuit. No discovery had taken place in elther the family
court litigationor the bankruptcy litigation. Inthiscase, the bankruptcy litigationto determinethe
Debtor's shareof property islikely thesole asset of theestate. Therefure, tie entire distribution v
creditors must await a determination of the equitable apportionment issues. Any delay seems
unnecessary sincethis Court can expediently decide such issues at the sametimeit determinesthe
fraudulent conveyance action.

And findlly, asto the issuc of whether the cstate can be protected properly, Judge Shelley
inthe Robergedecisonexpressedconcerns regarding thet protection of the interestsof the creditors
insuch statecourt litigation.

Hrg, thecreditors[and the Trustee here] are not partiesto thedivorce
case and thereis presumably no reason for the state court to consider
the creditor'sinterests. Furthermore, thereis aquestion asto whether

thecreditorshavestandingto participateinthestae court proceeding.
Second, when a bankruptcy court retains jurisdiction over the
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distribution, the question remainswhether that court can review or
reject thedlocation of the marital est at e oncethe automaticday has
been lifted and the state court has fixed the ex-spouse's rights.
Findly, if relief isgranted, thereisthe concernthat the parties may
enter into aconsent judgment providingfor adistributionof property
interests that iscollusive or fraudulent as to the intereststhat of the

- debtor's creditors.

181 B R at 858 (citations and footnotes omitted). While there is no indication of collusive or
fraudulent Settlementin thiscase, where the husband in afamily court matter expects no personal
recovery, hisincentivefor azed ous prosecutionof thelitigation nay not be asgreat as the Trustee's
incentivein the bankruptcy litigation. For thesereasons, it would appear to beinthebestinterest
of the estate to deny the motion for relief from the automaticstay at thistime. It istherefore

ORDERED, that the motionfor relief from the automatic Say filed by Joy M. Ackerman
isdenied at thistime.

ANDIT IS SO CRDERED.

Sl T

1 STATES BANKRUPTCY JUDGE

Columbia, South Caralina
February 2.2, 1996.
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