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THIS MATTER comes before the
Capital™) Motion for Relief From Automal
1999. Based upon the arguments of coung
matter, the Court makes the following Fing

FINT
1. An action to foreclose on Debtor’s
Charleston, South Carolina was commencs
GE Capital to satisfy an outstanding purch
2. According to Debtor’s Certificatiol
Debtor’s estimated net equity in the propef

2,

A Judgment of Foreclosure and Sa,

Charleston County, South Carolina, on Juge 1

3. GE Capital was the successful bidg

to the Judgment.

! At the hearing on the Motig

was both in his and his [ather’s names, wh
year-old mother presently reside with him

%

Court upon GE Capital Mortgage Services’ (“GE

ic Stay (“Motion”) filed with the Court on October 15,
el and the evidence presented at the hearing on this
lings of Fact and Conelusions of Law.

)INGS OF FACT

property located at 3346 Stone Haven Drive,

ed op September 25, 1998. The action was brought by
ase money first mortgage lien on the subject property.'
n of Facts filed on October 26, 1999, the amount of

'ty 18 $25,000.00.

e was entered in the Court of Common Pleas for

. 1999,

ler at a foreclosure sale held on July 15, 1999 pursuant

n, Il
SRTS

Debtor represented to the Court that the mortgage
now deceased. His fanily and his eighty-four-
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4, A Master’s Deed was signed on Jy
Office for Charleston County.

4. The Judgment of Foreclosure and

named in this report shown by the proof(s
Motion, claiming that service of process W
6. Debtor filed a Petition for Relieful

on October 14, 1999,

CONC(]
The issues now before this Court 4
the estate pursuant to 11 U.S.C. §541," wh

automatic stay pursuant to §362(d). and w

)

ly 21, 1999 but has not been recorded in the RMC

Salg states that “Service was made upon the Defendants

) of services filed herein.” Debtor® objected to the
vas improperty performed in the foreclosure action.

ndet Chapter 13 of the United States Bankruptey Code

LUSIONS OF LAW

re whether the subject property constitutes property of

ether GE Capital is entitled to relief from the

hether Debtor can cellaterally attack the judgment of

the state court due to a claim of improper $ervice.

Section 541(a)(1) provides that “a}
ol the comunencement of the case™ constit
where the foreclosure action has proceedes

the property in question is no longer consi

Mortgage Co. v. Brown (In re Brown), 871

Agripen Grain Co v, Peacock Fruit & Cattl

2 Debtor was represented by

be Relieved as Counsel was granted by thd

3 Further references to the B

0

] legal or equitable interests of the debtor in property as

Lle property of the estate. Courls have emphasized thal
| to sale, but the deed has yet to be properly executed,
dered property of the estate. See Commonwealth
02507-B; C-87-0281-B (Bankr. D.S.C. 01/28/1988);

e Clo. (In re Agripen Grain Co.), 86-03606-D); C-86-

counsel at the hearing on the Motion, but a Motion to
Court at the end of the hearing.

ptey Code shall be by section number only.




0413-D (Bankr. D.S.C. 07/31/1987); see al
(S.D. Cal. 1996); Abdelhaq v. Pflug, 82 B,

The facts now before this Court arg

decided in this District. In In re Brown an

commenced an action in the Court of Common
the property at issue. A judgment ordering
by the state court in both cases. After the
deed, the debtor filed for relicf under the 1

question did not constitute part of the bankrupi

have construed the definition of “property

emphasized that such definition is limited

interest” cannot be deemed to constitute pfop

A debtor whose property has been
because the purchaser could demand that t

the lienholder. In re Brown, 87-02507-B;

Carolina Code provides that “[u}pon a judf

officer making the sale must execute a convey

pass the rights and interest adjudged to be
1976). A pre-petition foreclosure sale gen)
the property, “regardless of when the deed|
810. “[Debtors] possess|. . . | neither a leg

auctioneer’s hammer |talls| and the memo

18

Davisson v. Bnples (In re Hnples), 193 B.R. 23, 28

R. 807, 810 (E.D. Va. 1988).

Lo

very similar to the facts in two cases previously

d Inre Agripen Grain Co., mortgage creditors

) Pleas to foreclose their security interests against

the foreclosure and sale of the property was entered

entry of the judgment, but prior to the execution of the

ankruptcy Code. In concluding that the property in

[cy estate, both decisions recognized that courts

of the estate” very broadly; however, they also

in that property in which the debtor has only a “minor

erty of the estate,

foreclosed on is divested of all equitable interest
he deed be recorded even if the debtor offers to pay off
C-87-0281-B. Section 15-39-830 of the South
cial sale being made and the terms complied with, the

ance to the purchaser which shall be effectual to

sold.” S.C. CODE ANN. §15-39-830 (Law Co-op.

erally terminates all interest that a debtor may have in
e property is delivered.” Abdelhag, 82 B.R. at
r an equitable interest in the property once the

ranqum of sale |is] signed.” 1d.; see also Southwest




Products Co v. IRS, 882 F.2d 113, 117 (4t

Upon foreclosure on the property, §

In re Brown, 87-02507-B; C-87-02810-B.

indebtedness and require the secured partyj

h Cir. 1989).
| debtor is also divested of the equity of redemption.
“Equity of redemption allows the debtor to pay the

to reconvey the property to him free of the deed.

Once the property is sold, the debtor’s equitable interest is extinguished, unless he can show that

there was some deficiency in the sale proc
Judgment of Foreclosure and Sale was ent

rccorded prior to the filing of the Chapter

set forth in the Judgment of Foreclosure aJLd S

legal interest in the property. A right to cyre t

is bare legal title in the property.*

Pursuant to §362(d), the court may

hearing “for cause.” The Court concludes

the subject property and the fact that a for
constitute sufficient cause to grant GE Ca
Savings Bank (In re Grimes), 147 B.R. 3{]

Debtor objected to the Motion by

improperly.” GE Capital cites this Court’

4

Defendant(s) named herein, and all persos
forever barred and foreclosed of all right,
mortgaged premises so sold, or any part t

5

he questioned GE Capital’s claim that the

Paragraph 32 of the Judgemen

Al the hearing, Debtor testifie

ess.” Abdelhag, 82 B.R. at 839. In this case, the

ered and a Master’s Deed was executed but not
13 relief. GL Capital has satisfied the terms of the sale

ale; thus, Debtor is left with neither equitable nor

he default is no longer available to him; all he has

grant relief from the automatic stay after notice and a
that Mr. Holmes’ lack of equitable and legal interest in
pclosure sale has already taken place in this case

pital's Motion. See. e.g., Grimes v. Green Point

7, 316 (Bankr. E.D.N.Y. 1992).
claiming that service of process was performed

8 decision in In re Epps, 99-00026-W (Bankr. D.S.C.

of Foreclosure and Sale provides: “The

ns whosoever claiming under Defendant(s), is/are
titlg, interest, equiry of redemprion or lien in the said
herep!” (emphasis added).

that he was unaware of the foreclosure action and
v sarved the documents on his mother due to her

fk'




07/9/1999) in arguing that the Court lacks
extent that it attacks the Judgment of Foreg

Epps, the Court denied Debtor’s objection

urigdiction to consider Debtor’s objection to the
losure and Sale entered by the state court. In Inre

to a creditor’s proof of claim because the obiection

called in review the reasonableness of attorney’s fees decided at the state court level. In referring

to the Rooker-Feldman doctrine, the Court hel

and attempt to extract the attorney fees fro
invade the province of the State Court and

court,” Id.

Under the Rooker-Feldman|
do not have jurisdiction to 1
jurisdiction to review such

state courts and, ultimately
Rooker-Feldman doctrine i
actually presented to and dg
constitiitional claima that ay
questions ruled upon by a §
federal claim depends upon
wrongly decided the issuca

Plyer v. Moore, 129 F.3d 728, 731-32 (4t}

This Court concludes that, even the

whether the service of the Summons and ¢

state court is in a better position to make t]
Sale was entered in the state court, and thi

so “inextricably intertwined” with the forg

d that “Jt]o . . . dissect the State Court Judgment

m the liquidated claim for reconsideration would be to

plage this Court, in essence, in the role of an appellate

dodgtrine, lower federal courts generally
evigw State-court decisions,; rather,
decisions lies exclusively with superior
the|{United States Supreme Court. The
ars ponsideration not only of issues
cided by a state court, but also of

e “inextricahly intertwined with”

tate court, as when success on the

a determination “that the state court

ir. 1997) (citations omitted).

Debtor has raised a significant question regarding
laint in the foreclosure action was effective, the
hat determination. The Judgment of Foreclosure and

5 Court’s consideration of the issue of proper service is

clogure judgment that such consideration would place

this Court impropely in the role of undertaking an appellate review of the state court’s decision.

infirmity. GE Capital responded to those
Debtor was completed by publication and

4

allegations by asserting that service of process on
by serving Debtor’ mother, who resides with Debtor.




The Court finds it appropriate to g

possible equity in the subject property and

ant (GE Capital’s Motion. However, because of the

the|viability of Debtor’s Chapter 13 case, this Court is

inclined to provide Debtor an opportunity fto address with the state court the issue of the

effectiveness of the service in the foreclospre proceeding. Furthermore, upon any determination

in the state court that service was not effegtive, and upon an application of the Debtor, this Court

would consider reinstating the automatic stay pr otherwise granting relief from this Order.

In its Motion, GE Capital requeste

d that the Court sanction Debtor for filing the petition

in bad faith and solely for the purposes of|delgying GE Capital’s excrcise of its rights adjudicated

under state law. No evidence was introduged jin the Motion or at the hearing in support of this

assertion. It is therefore, e

ORDERED that the Motion is granted to be effective on December 10, 1999,

IT IS FURTHER ORDERED that GE Capital’s request to sanction Debtor for filing the

Chapter 13 case in bad faith is denied.

IT IS SO ORDERED.

_Columbia, South Carolina,

Y rtmdaen 19,1999,
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