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UNITED STATES BANKRUPTCY COURT
DISTRICT OF SOUTH CAROLINA

IN RE:
C/A No. 10-07110-DD

James Douglas Loper, Chapter 13

ORDER DENYINGMOTION TO
Debtor. RECONSIDER

This: matter is before the Cowrt eon James Douglas Loper’s (“Debtor™) Motion to
Reconsider Dismissal of Case (“Motion™) filed March 17, 2011. On Debtor’s request, the Court
heard the Motion on an expedited basis. A hearing was held on Debtoi’s Motion on March 28,
2011. Based on the findings ot fact and conclusions of law stated on the record at the hearing
And further set forth in detail below, Debtor’s Motion is denied and Debtor’s chapter 13 ease will
net be reinstated.

FINDINGS OF FACT

Debtor filed his current chapter 13 case on-October 1, 2010, and his chapter 13 plan was
confirmed on January 20, 2011. On February 2. 2011, the chapter 13 trustee filed a petition to
dismiss Debitor’s case for non=payment; and the Court entered an order di_smissi_n_g Debtor’s case
on March 11, 2011, Debtor filed his Motion on March 17, 201.1.

Debtor has two previous bankruptey cases. His first case, caseno. 99-04602+5d; was filed
on May 28, 1999 and dismissed on January 31, 2000 for failure to make required plan payments.
Debtor’s. sécond case, case no. 08-03646-jw, was filed on June 20, 2008 and dismissed on
February 18, 2009. In his Order-dismissing that case, Judge Waites found that Debtor™s case was
filed in bad faith because Debtor failed to disclose a matsrial asset on his bankruptcy schedules.

Tudge Waites stated:



Examining all -of the '[_'D'eans v, O D'onn'alfl_']_l.: [actors and the totality of the

circumstances in this case; there appears to be cause to dismiss. or convert the

case. As argued by the Trustee in meeting his burden of proof in the Motion,

Dehtor’s failure to honestly represent the status of his assets and transfers weighs

heavy in this analysis. . . . Furthermore, notwithstanding Debtor’s. efforts to

increase the distribution to unsecured ereditors and confirm an amended plan,

Debtor’s amended plan 1s fiot féasible under his sworn sehedules and Debtor has

offered no evidence that he can confirm a plan in this case. Debtor’s failure to

credibly explain his failure to disclose a-material asset did not-meet his burden of

proot’ in responge to the evidence weighing against him.  Theretfore, it appears

cause exists for the dismissal or conversion of this case.
I re Loper, No. 08-03646-JW, 4t'6, 7 (Bankr. D.S.C. Feb. 18, 2009) (intettial ¢itations omitted).

Ada Marie Yarbourough, Debtor’s ex-wife, testified at the March 28 hearing. She stated
that she was married to Debtor in 1982 and divorced from Debtor in 1996. She claimed that
Debtor abused the bankfuptey system and that Debtor’s bankrupteies were filed in attempts to
avoid being held 1n contempt of court tor failure to fultill a domestic support obligation Debtor
owed to her. Debtor’s Schedule F in the present case lists a debt owed to Ms. Yarbourough
arisifig from.a 1996 property setilement in the amouiit of $74,378 44. Ms. Yarbourough testified
that the home she and Debior jointly owned had been foreclosed due to Debtor’s failure to make
payvments on it as ordered by the Family Court, She further stated that a creditor with a lien on
the former marital home had obtained a judgiment against her-and that the judgment Was a lien on
her current personal residence.

Debtor claims that the dismissal in the present case was due simply to a mistake and that
he did everything within his-conirol to prevent his case from being dismissed. Debtor states that

he obtained. three money orders to send to the chapter 13 frustee in order te catch up his plan

payments, then took these money orders to his attorriey’s office, who inadvertently mailed them

' 692 F 2d 968, 972 (4th Cir: 1982) (listing eight factors. a court ecanuse to analyze whethera debtor’s planis
proposed in good faith).



to-an incotrect address. Debtor apparently had the funds to 'b_ri'n;g_ his case current with Him at the
March 28 hearing,

CONCLUSIONS OF LAW

Motioits to reconsider dismiissal of chapter 13 bankruptey cases are frequently filed in
this District. These motions rarely draw an obj ectiotr, and are routinely gianted if the debtor
cures the problem that led to dismissal, which is often the failure to make plan payments.
'Bankr_up_t'cy Iud_ge’_"s are authorized to réconsider dismissal under Federal Rule of B'ankr'uptcy
Proecedure 9024, Fed. R. Bankr: P. 9024; /n re Singleton, 3538 B.R. 233, 258 (D.S.C. 2006).
There is- a distinction between regpening closed. cases pursuant to- 11 U.S.C. § 350 and
teconsidering an order for-dismissal. See i af 258=59. Debtoi’s case was dismissed. Rule
9024 provides that Rule 60 of the Federal Rules of Civil Procedure applies in cases under the:
Bankruptey Code;, with certain exceptions not applicable here, Rule 60(b) of the Federal Rules of
Civil Procedure provides’

On motion and just terms, the court. may relieve a party or its legal representative

from a final judgment, order, or proceeding for the following reasons:

(1) mistake, inadvertence, surprise, or excusableneglect;

{2) newly discovered evidence that, with reasonable diligence, could not have

 been-discovered in time to move for a new trial under Rule 59(b);

(3) fraud (whether previously called intrinsic or extrifisic), iisrepresentation, or

misconduct by an opposing party;

(4) the judgment is void, _

(5) the judgment has been satistied, released or discharged; it is based on an

sarlier judgment that has been reversed or wvacated: or applying it
 prospectivelyis no longer equitable; or

(6) any other reason that justifies relief.

In the Fourth Cireuit, before considering the grounds for relief from an order of dismissal,

untair prejudics to the opposing party, and exceptional circumstariees.” Huennekens v. Reczek,

43 Fed. Appx. 562, 567 (4th Cir. 2002) (quoting Dowell v. State Farm Fire & Cas: Auto. Ins.



Co., 993 F.2d 46, 48 (4th Cir. 1993)). Courts have stated that if there is uncertainty regarding
whether to grant reliel under Rule 60(b), the matter should be resolved in favor of the movant,
but only. if the movant bears no fault for the dismissal and. sanctions less severe than dismissal
arg avarlable to i'e'me_d}_-’ the grror that led to-dismissal. Arngista Fiberglass Couting; Ine. v. Fodor
Contracting Corp., 843 F.2d 808, 811-12.{(4th Cir. 1988) (discussing United States v. Moradi,
673 F.2d 725 (4th Cir. 1982)). This liberal view of discretionary relief (at least in the case of
defanlt judgments where it is most often applicd) rests in the preference for tridls on the mierits
and-is-not applicable here.

Debitor has not made the threshold showing. Debtor filed his Motion six days afier his
case was dismissed; thus, it appears that Debtor’s request for Rule 60(b) reliet was timely and
Debtor meets the first requirement. However, Debtor cannot meet the other elements. While
there 1s no “opposing parfy” in a bankruptey case, Ms. Yarbourough, as well as Debtor’s other
creditors, would certainly be prejudiced by the reinstatement of Debtor’s case. Ms. Yarbourough
indicated that she has been attempting to satisfy the parties’® 1996 property settlement for several
vears, but her efforts have been thwarted by Debtor’s numerous strategic ban‘krup:tcy filings. In
Debtor’s forier case, Tudge Waites found, “[Clonversion [of Debtor's case rather than
dismissal] would turther delay [Ms. Yarbourough’s| collection efforts and attempt to obtain
Debtor’s compliance with a state couit oider.” Loper, No. 08-03646-JW, at 7 (Bankr. D.S.C.
Feb. 18, 2009). A Familv Court hearing involving these parties was scheduled for April 2, 2011
and was the motivating factor for Debtor’s Maotion. Tf Debtor’s case is reinstated, the Family
‘Court action will be stayed.

Debtor also has not shown exceptional eircumstances meriting reconsideration of the

dismissal. Debtor indicated that it is crueial his bankruptey case be reinstated so that he not be



held 1n contempt of court by the family court. Debtor has previously ﬁl'cd”b_ankm_pjtcy cases
which failed. Orce: his case was dismissed for bad faith, and twice he has failed to make
pavients required by a confirmed plan. Ms. Yarbourough has been attempting to enforce a
1996 property settlement for many vears. Debtor’s disire to further avoid this obligation does
not constitute exceptional circiimstances.

While it is unneeessary for the Court to consider whether Debtor meets any of the criteria
set forth in Rule 60(b) due to the finding that the threshold test hiag not been met, the Court notes
that Debtor is not enfitled to relief under any subsection of Rule 60(b). Debtor relies on Rule
60(b)(1), simply stating that his atforney made a mistake in sending his payments to the wrong
address and theretore he 1s entitled to relief from the Order dismissing his case. Debtor claims
that the dismissal of his case was entirely the fault of his attorney-and occurred through no fault
of his own.

Couris differ in their tredtmient of situations where an atiorney’s negligence has caused a
case to beresolved against his client. ‘Some decisions in this Circuit provide that the negligence
or incompetence of an attorney can guality under Rule 60¢b)(1) as “mistake™ or “excusable
negleet.” Awgnsta Fiberglass Coatings, 843 F.2d at 811 {consideting request to vacate default
judgment and finding that relief should be granted because entry ot detault judgment was the
result of erioir made- solély by defendant’s counsel). See also Heyman v. ML ;Mktg. Co., 116
F.3d 91,95 (4th Cir. 1997) (stating that a default judgment should be set aside where an attorney
1s-solely at fault, but: finding that a bankruptey trustee is not the bankruptey estate or creditor’s
lawyer, and therefore “[h]is fault is tantamount to the fault of a party™), Dewut v Montgomery
County Police Dept., No. 080886, 2011 W1, 232034, at #2, n.2 {ID. Md. 2011 Jan. 24, 2011)

{disgussing rule that “clients must be held accountable for the acts and omissions of their



a:':tt'c')rneys” and .s.ta'tin_g- that [I]t bears _noﬁng’ that courts have not followed this -p'r_ac’_"fiCe_ where the
errors or hegleet of ‘an attorney result, or would result, in a final, inveluntary termination of
procecdings™); Charter Comme 'ns VI, LLC v. Eleazer, No. 5:04-1204, 2010 WL 2509841, at *3
(8.D. W.Va. June 18, 2010) {considering motion to set agide default judgment and finding that
motion shotild be denied because defendant-movant was partially at fault).

In other cireumstances, .courts hold that isnorance, carclessness, or negligence on the part
of an attorney does not constitute. “mistake” or “excuseable neéglect™ under Rule 60(b). See
Robinson v. Wix Filtration Corp., L.LE, 599 F.3d 403, 413 (4th Cir. 2010) (considering motion
tor reliet’ from summary judgment and tinding that relief was not warranted based on attorney’s
deliberate failure to correct probléms with his-email system); Evans v. United Life & Acc. Ins.
Co., 871 E.2d 466, 472 (4th Cir. 1989) (considering a Rule 60(b) motion after trial, based on:
attorney™s admission that he “overlooked a [ | statute he believed supported a larger interest
award and stating, “[A] lawyer’s ignotance or carelessness do not present cognizable grounds for
relisfunder-60(b). . . . it-was within [the district court®s] discretion. to deny the motion based on
Mrs. Evans’ counsgl’s laxity in not idenfitying the statutes carlier.”); Shepard v. Shepard (In re
Shepard), No. 09-17489, Adv. No. 09-00693, 2011 WL 1045081, at *13 (Banksi, D). NMd. Mar.
16, 2011) (considering plaintitt’s request to revoke defendant’s discharge under Rule 60(b)
because plaintift had missed the deadline to object to-discharge and tinding, tor several réasons
including partial fault of the plaintiffl that such relief should not be granted). While reconciling
these cases-is somewhat difficult, it appears-that one main difference between these sets of cases
15 whether the attorney’s actions caused the party’s case to be disimissed or disposed of other than
on the merits. As indicated above, those cases stating that an attorney’s actions can qualify

under Rule 60(b) involve default judgments, while those cases holding parties accountable for



theti attoineys™ actions appear fo relate mainly to mistakes made. during the courss of litigation
which ultimately ended in a decision on the merits. See Dent, 2011 WI, 232034, at *2, n.2 (D.
Md. 2011 Jan. 24, 2011) (discussing rule that “clients must be held accountable for the acts and
omissions of their attoineys and stating that “[i]t bears noting that courts have not followed this
practice where the eirors or neglect of an atlorey result, or would result, in a final, involuntary
termination of proceedings™).

Despite these differences, courts generally recognize that if a party is.at fault, he himself
must make an adequate showing under Rule 60(b) in order to be granted relief. Heyman v. AL L.
Mg Co., 116 F.3d 91, 94 (4th Cir. 1997). Tn Debtor’s case; while Debtor’s attorney is partially
at fault for the dismissal of Debtor’s case, Debtor is certainly not blameless, The chiapter 13
trustee filed a petition to dismiss tor non-pavment on February 2, 2011, indicating that Debtor
was behind on pa_ymen‘ts. No response was filed to the trusteg™s. petition to dismiss, and Debtor
did not otherwise contact the tristee. Debtor’s Motion states that he did not attempt to send
pavments to the trustee until February 18. 2011. At that point, Debtor had missed three
payments. Additionally, Debtor apparently took the paymients to lis attorney’s-office instead of
mailing thein Iimself because he lost the address the titistee had provided. Debtor was culpable
n the dismissal of'his case,

In sum, Debtor does: not meet the threshold regquirsment for Rule 60(b) reliet, and heis
noft entitled to relief under any subsection of Rule-60(b).> Debtor’s Motion is denied.

ANDTT'IS SO-ORDERED.

*The Couirt ristes that the Fourth Circuit hag stated, “if a post-judgment motion is filed within ten days of the sitry
of judgment and calls into question the correctriess of that judgment it. should be treated as a miotion urider [Fedetal
Rule of Civil Procedure] 59(e), however it may be formally styled:™ Dove y.: CODESCO 569 F.2d 807, 809 {4th
Cir. 1978). ‘Ths Rule 59(e} standard statesthat there are only three: grounds for amending. an eatlier Judgment “(1)
to accommodate an intervening change in controlling law;(2) to account for new evidence not available at frial; or
{3).to correct.a clear error-ef law or preventmanifest injustice:” Hitdchinson v. Staion, 994 T.2d'1076, 1081 {4th Cir.
1993). Considering Debtor’s Motion-under this standard, the Court reaches the same result; Debtor cannot shew
one of these three grounds-is applicable here: Uhder a Rule3%(e) analysis, Debtor’s Motion is denied.



